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Ir is so long before the acts of the 
Legislature are published in any read- 
ily accessible form that it may be worth 
while for us to continue in this number 
to refer by chapter and date to some 
of the most important acts of the ses- 
sion : 

Chapter 62, approved March 3, pro- 
vides that married women living sepa- 
rate from their husbands, may dispose 
of any contingent interest in real or 
personal property without the consent 
of their husbands, unless the property 
came from the part of the husband. 
The deed, release or contract must be 
recorded in the surrogate’s office in the 
case of personal property, and in the 
clerk’s or register’s office in the case 
of real estate. 

Chapter 69, approved March 3, au- 
thorizes incorporated towns, having a 
mayor for chief executive officer, to is- 
sue bonds to fund their floating debt. 

Chapter 70, approved March 3, en- 
larges the scope of the act concerning 
corporations (Rev. 175) so as to include 
agricultural fairs, the supply of mills 
with water to extinguish fires, ete. 

Chapter 72, approved March 3, di- 
rects that if the complainant in a suit 
in Chancery does not attend at the 
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hearing, the court, instead of dismiss- 
ing the bill unhear:,shalljhear,the case 
read by the defendant and make ‘a2 de- 
cree upon the merits. 

Chapter 73, approved March 3, di- 
rects that non-resident executors shall 
give bonds for the faithful administra- 
tion of estates. 

Chapter 79, approved March 3, pro- 
vides for the regulation of proceedings 
against cities upon writs of mandamus. 
It directs that whenever a court is ap- 
plied to for a mandamus to enforce the 
payment of a judgment against a city, 
it shall ascertain the whole indebted- 
ness of the city and its capacity for be- 
ing taxed, and order a certain sum to 
be raised in the next ann’ 11 tax levy to 
meet the judgment. All applications 
are to be consolidated, and only one 
writ is to be issued, and the court is to 
administer the money collected by tax- 
ation. The difficulty about the act is 
thit it assumes that there is only one 
State court in New Jersey, and ignores 
the Federal courts entirely. 

Chapter 93, approved March 4, is a 
supplement to “An act to authorize 
cities to issue bonds to fund obliga- 
tions incurred for street improvements, 
approved March 9, 1877,” and extends 
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the provisions thereof to incorporated 
townships and boroughs. 

By chapter 98, approved March 5, a 
copy of the Revision and one of Stew- 
art’s Digests were appropriated to every 
member of the Legislature.- If this 
continues many years these expensive 
books may be picked up for a trifle at 
the second-hand book stalls. 

Chapter 103, approved March 10, is 
entitled “An act for the adjustment and 
payment of damages to owners of prop- 
erty, caused by the alteration in grade 
in any city of this State where the 
office of commissioners of streets und 
sewers exists.” It appears from the 
text of the act that it is the damage to 
the property and not the owners which 
may be caused by the change of the 
grade. 

Chapter 105, approved March 10,au- 
thorizes.the Court of Errors and the 
Chancellor to change the times of hold- 
ing these courts, and the Supreme 
Court to change the time of holding 
that court and the County courts. 

Chapter 113, approved March 10, au- 
thorizes the settlement of past due 
taxes in any city on payment of the 
principal and interest at seven per 
cent., unless the land has been sold 
under the tax to some person other 
than the city, the act not to extend to 
any city in which redemptions are 
pledged to the commissioners of the 
sinking fund for the redemption of 
bonds already issued. 

Chapter 117, approved March 10, 
provides that every conveyance or 
mortgage of real estate Aeretofore 
made, to which the owner shall have 
affixed a scroll or ink or other device, 
by way of a seal, shall be taken to be 


of the same foree and effect as if it| 
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shall be good to all intents and pur- 
poses. It is only charitable to pre- 
sume that “ heretofore” was intended 
to be “ hereafter.” 

Chapter 115, approved March 10, 
makes all taxes hereafter levied against 
any person or corporation for or on 
account of real estate, a first lien upon 
such real estate. 

Chapter 119, approved March 10, is 
a supplement to the act for the limita- 
tion of actions, and is intended to cure 
the defects in titles arising from the 
failure to record deeds within fifteen 
days. It provides that actions to ob- 
fore the 4th of July, 1880, bona fide 
und without notice of prior deeds, 
shall be brought within two years from 
that date against persons claiming un- 
der prior deeds which have been re- 
corded but not within fifteen days. The 
effect 
within fifteen days was declared in 
Sanborn v. Adair, 2 Stew. 338, and the 
remedy provided by this act was sug- 
gested in an article in this Journat, 
Vol. 2, p. 263. 

Chapter 116, approved March 10,au- 
thorizes cities to compromise with 
their creditors and to issue bonds for 
the payment of the amount agreed 
upon. 

Chapter 23, approved March 10,pro- 
vides for notice of the meeting of the 
persons for or on whose account a 
railroad, canal, turnpike or bridge shall 
have been purchased under judicial 


of a failure to recorda deed 


sale, und the organization of a new 
corporation. It should 
compared with the acts of February, 
1858, P. L., 215, March 25, 1875, Rev. 
945, 1879, P. L. 234. 

Chapter 125, approved March 10, 


be carefully 


were sealed with wax; and the second | provides that a sale of real estate for 


section says that every such instru-| 


the payment of real and personal taxes 


ment so executed since April 6, 18/5, | together shall be good fo: the amount 
/ g g 
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vf the tax on the real estate even 
against mortgagees. 

Chapter 147, approved March 11, 
amends the “Act for the punishment 
of crimes,” (Rev. 226) so as to relieve 
agricultural societies and persons au- 
thorized by them from the penalties 
denounced against horse-racing, bet- 
ting on horse-races and making up 
purses to be raced for. 

Chapter 157, approved March 11, is 
an act for the prevention of cruelty to 
animals. It declares what shall be 
deemed cruelty and prescribes in de- 
tail the criminal proceedings to be 
taken. 

Chapter 140, approved March 10. is 
a general law providing for the forma- 
tion and regulation of turnpike com- 
panys. 

We are unable to refer at the 
of going to press to the later laws of 


time 


the session, because the legislature has 
not seen fit to authorize the only law 
journal in the State to publish the 
laws, and the Department of State, act- 
ing under the law, has refused even to 
furnish the editor with copies of the 
bills passed, so that he may bring the 
more important acts to the attention 
of the bar. 


Tue Court of Errors at the last term 
sustained the decision of the Supreme 
Court in State v. Meyer, 12 Vroom 6, in 
which it was held that the habitual sale 
of intoxicating liquors in any house on 
Sunday, made the offender liable to in- 
dictment for keeping a disorderly 
house. 


Tue court ordered a new trial in the 


case of Penn. R. RK. Co. v. Righter. 
The jury in the court below had ren- 
dered a verdict in favor of the plain- 
tiffs for damages suffered on account 
of Mrs. Righter having been struck by 
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a locomotive while she was crossing the 
track in a carriage at North Elizabeth. 
The Court of Errors held that there 
was evidence of contributory negligence 
on the part of the plaintiff's coachman. 


In Chamberlain v. Larned, Receiv- 
er of the West Line Railroad, in 
which exception was taken to the con- 
duct of the Chancellor in staying a sale 
by a letter to the sheriff, the court held 
that the Chancellor was justified under 
the circumstances in directing a stay of 
the sale in this manner, and affirmed 
the order with costs. 


Anprew J. Park, one of the persons 
convicted of conspiracy to defraud the 
Government, in the matter of the will 
of Joseph L. Lewis, was sentenced on 
April 13th to two years imprisonment 
and $10,000 fine. This sentence is the 
same as that of Sacia and Allison. The 
act under which they were convicted 
was passed with reference to certain 
frauds upon the internal revenue, and 
provides for no more than two years 
imprisonment. 


In Gates et al. v. Goodloe, 8 Wash- 
ington Law Rep., 227, it was held that 
a state of war dissolves contracts made 
prior to the declaration of war, but re- 
inaining unexecuted at the time of such 
declaration ; the further execution of 


'them being made illegal and impossi- 


ble, the parties are absolved from 
executing them. Where competent 
publie authority deprives lessees of the 
possession of the leased property, the 
use of which is the sole considera- 
tion for certain promissory notes upon 
which action is brought, the lessees are 
relieved from liability upon the notes 
which represented the rents accruing 
during a period of military occupation 
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In Strauder v.71 The United States, 
/bid 211, it is held that the Fourteenth 
Amendmentjto the Federal Constitu- 
tion is one of a series of amendments 
having a common purpose in view, viz : 
to secure to the colored race all the 
rights, civil and otherwise, enjoyed by 
the white race in the United States, 
and to guard them against unfriendly 
legislation by States composing the 
Union. The statute of West Virginia, 
which,” in® effect, declares that negro 
citizens shall not serve upon juries, is 
in conflict with the amendments to the 


Jonstitution, and the enactments of 


Jongress to carry the same into effect. 


In the matter of the Commonwealth 
of Virginia, petitioner, Ibid 198, it 
was held, however, that a case could 
not be’removed to the Federal Court 
by mandamus'under*section 641 of the 
Revised States, because the court, on 
the trial of*two colored men for mur- 
der, had refused to change the venire 
so that the7jury ‘might be composed 
partly of colored men. The removal 
provided forgin this section is before 
the trial or final hearing, and until the 
final hearing it cannot be said that the 
court willfdenyfany right which is not 
denied by the State law. The denial 
of civil rights referred to in this section 
is a denial by the Legislature rather 
than, by thejcourts of a State, and the 
laws of Virginia do not exclude color- 
ed men from service on juries. The 
court said further that it did not ap- 
pear that an officer of the State court 
had refused to select any persons of the 
colored race, solely because of their 
color, but only that the court had re- 
fused to change the venire which was 
regular upon the record, and that it 
must be presumed that if the officer 
had so violated his obligations the 
State court would have corrected the 
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wrong, so that it could not be said that 
the defendants could not enforce their 
rights in the judicial tribunals of the 
State. 

Tuts case contains an excellent state 
ment of the law relating to the use of 
the writ of mandamus. “Upon the 
question whether a writ of mandamus 
is a proper proceeding to enforce the 
return of the men indicted to the cus- 
tody of the State authorities, little 
need be said, in view of former decis- 
ions of this court. Section 688 of the 
Revised Statues enacts that the Su- 
preme Court shall have power to issue 
* * writs of mandamus in cases war- 
ranted by the principles and usages of 
law, to any courts appointed under the 
authority of the United States, or to 
persons holding office under the au- 
thority of the United States, where a 
State or an ambassador, or other pub- 
lic minister, or a consul, or vice consul, 
is a party. In what cases such a writ 
is warranted by the principles and 
usages of law it is not always easy to 
determine. Its use has been very 
much extended in modern times, and 
now it may be said to be an establish- 
ed remedy to oblige inferior courts and 
magistrates to do that justice which 
they are in duty, and by virtue of their 
office, bound to do. It does not lie to 
control judicial discretion, except when 
that discretion has been abused ; but it 
is a remedy when the case is outside of 
the exercise of this discretion, and out- 
side the jurisdiction of the court or 
officer to which or to whom the writ is 
addressed. One of its peculiar and 
more common uses is to restrain in- 
ferior courts and to keep them within 
their lawful bounds. Bacon's Abridg- 
ment, Mandamus, Letter D; Tapping 
on Mandamus, 105; Blackstone's Com- 
mentaries, vol. 3, 110. This subject 














was discussed at length in Ex parte 
Bradley, 7 Wallace, 364, and what was 
there said renders unnecessary any 
discussion of it now. To that discus- 
sion we refer. In our judgment it vin- 
dicates the use of a writ of mandamus 
in such a case as the present. 

The writ will, therefore, be awarded.” 





In Allen v. Duffy, 21 Albany Law 
Journal, 293, it is held by the Su- 
preme Court of Michigan that a sub- 
scription made on Sunday for the pur- 
chase of a church building is not void, 
under a law forbidding any manner of 
labor, business or work, except only 
works of necessity and charity. This 
would seem obvious enough, but there 
have been many curious decisions on 
this subject, and we notice this case 
particularly because in a former num- 
ber of the Journal, Vol. 2 p. 133, we 
called attention to the case of Catlett 
v. Trustees of M. E. Chureh, 62 Ind. 
365, where it was held that such a sub- 
scription was void. We remarked at 
the time that there was a cruel irony 
in enforcing the Sunday laws after this 
fashion. In the present case the court 
say that the question of the legality of 
the contract was not contested in the 
Indiana case, and that it was taken for 
granted rather than decided. Judge 
Cooley in Allen v. Duffy decides that 
the contract comes within the excep- 
tion in the statute in favor of works of 
charity. “As the term charity,” he 
siys, “is made use of in our law, it no 
doubt takes shades of meaning from 
the Christian religion, which has large- 
ly affected the great body of our laws, 
and to which we must trace the laws 
which prohibit what the Christian re- 
gards as the desecration of the first 
day of the week. It was never doubted 
so far as we know, that all the neces- 
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sary or usual work connected with re- 
ligious worship was work of charity. 
If it were not so the minister’ who 
preaches, the organist and precentor 
who furnish the music, and the sexton 
who cares for the building would be 
violating the law every day they per- 
formed service for their religious so- 
ciety.’ He then alluded to the gen- 
eral custom of making collections in 
the churches on Sunday, and held that 
as the support of religious societies 
was itself a work of charity, and the 
subscription was a means toward that 
support, differing little from the means 
that have always been used for that 
purpose, the subseription was a work 
of charity and not within the prohibi- 
tion of the statute. 





Tue.Supreme Court of Indiana seems 
now to have taken a more liberal view 
of the Sunday laws than that displayed 
in Catlett v. Trustees, for in Carver 
v. State, an abstract of which is print- 
ed in the Central Law Journal of 
April 9, 1880, they decide that the sale 
of cigars on Sunday at a cigar stand in 
a hotel is a work of necessity. There 
is a daily necessity, the court say, for 
continuing on Sunday any lawful daily 
habit, whether it be drinking coffee or 
smoking cigars, and whatever is nec- 
essary and proper to do on Sunday to 
supply this constant daily need is a 
work of necessity, within the meaning 
of the law. “It is not unlawful to keep 
a hotel on Sunday in the same way in 
which it is usually kept on a week day, 
and if a hotel keeps a cigar stand. 
which is a part of its establishment, 
from which it sells cigars to its guest 
voarders and customers on a week day, 
to sell cigars from the same stand in 
the same way on Sunday, is not un- 
lawful.” 
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THE COURT OF LAST RESORT IN 
NEW JERSEY. 


It is idle to attempt to ignore the 
fact that there exists a wide-spread and 
growing dissatisfaction with the pres- 
ent organization and practical working 
of our Court of Errors and Appeals. 
But it has always been, and still is, 


much easier to point out the defects of 


the present system than to show how 
it can be practically improved. It has 
been suggested that we should have 
what has been called an “independent” 
court of last resort, composed of judges 
who should exercise no other judicial 
functions beside those of review. 

The practical difficulty in the way of 
accomplishing this result has been that 
it has been supposed that there is not 
sufficient judicial work of that kind in 
our own State to give occupation to a 


court. Unless indeed we adopt the 


western system of a single court of re- | 


view with a single appeal, which re- 
sults practically in but one argument, 
examination and consideration of any 
question, producing in its turn many 
crude judgments, many contradictory 
decisions, and much “bad law.” It 
was a remark of the late Chief Justice 
Whelpley, when at the bar, that the 
lawyers as a rule did not find out the 
real question in a cause until they 
reached the Court of Errors with it. 
It will be, in my judgment, a misfor- 
tune to our State if we shall be induced 
to adopt the western system of a single 


a 


appeal. 

One reason why it is supposed that 
we have not enough work for, and 
therefore cannot afford, an independ- 
ent court of appeals, is that the notion 
prevails that such a court should be 
composed of six or eight judges. But 
is this notion correct? Let us enquire 
what are the requisites, both as to 
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|composition and as to practice, of a 
court of last resort. Of the former 
little need be said. ‘The court should 
be composed, of course, exclusively of 
the very best material the State pro- 


|}duees: men distinguished for their 
learning and ability, and with judg. 
/ments matured by age and experience. 


And if so composed, why should it be 
| 80 large? I submit that no reason ex- 
lists in this State why our court of last 
resort, if properly composed, should 
consist of more than three judges, pro 
vided it pursues the proper method of 
hearing and considering the causes 
which come before it. And this brings 
us to the second topie of enquiry, viz. : 
the requisites of a good court of last 
resort as regards its practice or mode 
of hearing and considering 
Here the results to 
first, thorough examination, so that 
each cause shall be thoroughly and en- 


sakes. 


be desired are, 





tirely understood in all its aspects as 
to both law and fact, and 
ment and suggestion of counsel and of 
other judges and courts brought fully 
before the No cause 
ever be decided upon any point not 


every argu- 


court. should 
fully argued by counsel on both sides. 
The counsel, who by the rules of the 
court has the last word, should never 
derive the least benefit therefrom. 
And to ensure these results the court 
should encourage the presentation of 
supplemental briefs and re-arguments 
before decision. 

Another and kindred requisite is that 
no cause should he decided on the 
mere first impressions of the court, de- 
rived from its initial presentation, but 
should be turned overx in the mind of 
the judge from time to time and re- 
ceive his second thought and mature 
deliberation. It is safe to say that 
haste and lack of examination and de- 
liberation have produced far more ju- 
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dicial injustice and bad law than has a 
lack of capacity in the judges. And 
the tendency of the current fashion of 
creating a hurly-burly of business in 
our courts and overworking our judges 
and increase rather 
defect. The 
a good case never 
wishes it to be decided by an over- 


is to aggravate 
than to cure 
lawyer who 


this 
has 


worked or hurried judge. 

The last requisite of judicial practice 
to be here noticed is, that each cause 
should receive the independent, indi- 
vidual examination, consideration and 
This is no 
more than that which by the theory of 
the law all causes are supposed to re- 


judgment of each judge. 


ceive, but which under the prevailing 
system of of labor 
iudges they are very far from receiving. 

The great pressure of business in 
many of the American appellate courts 
compels the jadges to distribute the 


division among 


business among themselves by a rule, 
and to assign the task of examining 
and writing opinions in causes to one 
after another in rotation. The result 
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is that in most instances causes are in 
effect decided by a single judge. So 
far has this vicious practice been car 
ried that at one term of the Illinois 
Supreme Court two causes involving 
the same question were decided in dif- 
ferent ways by a unanimous court. 
Now the true remedy for this evil is 
for each judge, before any conference 
is had, to examine the cause for him- 
self, and submit his views to the test 
of being committed to writing. After 
this a comparison of views and reason 
ing would be in order and the views of 
one could be adopted as the opinion of 
the court. The labor attending on 
such a practice is quite within the 
compass of a court in New Jersey, 
composed of three judges who should 
occupy themselves solely with the re- 
view of the proceedings of other courts, 
and it is believed that a court of that 
size, so constituted and working ac- 
cording to such rules, would be a great 
improvement apoun our present system. 
A Member or tHe Bar. 


UNYPED SPATES CIRCUIT COURT. 
DISTRICT OF NEW JERSEY. 


REMOVAL OF CAUSES--NEXT 
FRIEND. 


Margaret Ruckman, by her Next Friend, v 
The Palisade Land Improvement Co al 
[Filed March 16, 1880. | 


et 


The second section of the removal of causes 
act of March 2, 


the first having reference to a suit in which | 


there is » controversy between citizens of 
different States, and the second to a suit in 
which there is a controversy which is wholly 
between different States, 
which can be fully determined as between 


citizens of and 


1875, contains two clauses, | 


them. A suit of the first character is only 
removable when either party, ¢. ¢., all of 
the plaintiffs or all of the defendants, join 
in the petition; but a suit of the second 
character can only be removed by ene or 
more of the plaintiffs or defendants actually 
interested in such controversy. If the pe- 
tition for removal is filed by only one of the 
several plaintiifs or defendants, the suit can 
not be removed unless it appears to be of 
the second character and the petitioner is 
one of the persons interested. 

The next friend, in New Jersey, by whom a 
married woman, in New York, brings her 
suit in New Jersey has not such an interest 
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in any controversy in the suit as'to entitle 
the husband in New York, a defendant, to 
file a petition for removal. 


On motion to remand. 


Nixon, D. J.: The,motion is to re- 
mand this suit to the Court of Chan- 
cery of New Jersey,‘in which proceed- 
ings have been taken to remove it into 
this Court, under the act of March 3, 
1875. The,bill of[complaint was,filed 
in that court by Margaret Ruckman,'a 
citizen of the state of New York, wife 
of Elisha Ruckman, by{her next friend, 
Samuel M. Hopping, a citizen of the 
state of New Jersey, for the foreclosure 
of a certain indenture of mortgage, to 
secure the sum of; $272,286.75, exe- 
cuted by one John L. Bronnell and 
wife to the defendant, Elisha Ruckman, 
on various tracts of land in the county 
of Bergen and state of New Jersey, 
and alleged to have been assigned by 
the*said_ Elisha to; his; wife, the com- 
plainant, through one Richard L. Si- 
monson. 

Elisha Ruckman, living apart from 
Lis wife, was also a citizen of the state 


of New York, and was madeja party to 
the{snit that he might be decreed ‘to 
deliver over to the complainant the 
custody and possession of the mort- 
gage and bond and assignments, which 


it was alleged he had unlawfully re- 
tained after his transfer of the sume to 
The ,bill, contained 
the prayer that if the said complainant 


the complainant. 


should fail to get the possession of the 
bond, mortgage and assignments, the 
suki, bond and mortgage might be 
foreclosed without such possession,and 
proof made of the umount due thereon. 
The other defendants were made par- 
ties either because they had become 
ol 


mortgaged | premises, subject to the 


puichasers Sule portion of the 
lienjof the mortgage, or because they 


were the jadgment creditors of Elisha 
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Ruckman and had attached his right 
and interest in the mortgage by pro- 
ceedings on foreign attachment, by 
virtue of which they claimed to have a 
lien upon the mortgage debt. 

The petition for the removal of the 
cause into this court was filed by the 
defendant, Elisha Ruckman, under the 
second section of the act of Congress 
of March 3, 1875, which provides “that 
any suit of a civil nature, at law or in 
equity, now pending or hereafter 
brought in any state court, where the 
matter in dispute exceeds, exclusive of 
costs, the sum or value of $500 * * 
in which there shall be a controversy 
between citizens of different states * * 
either party may remove said suit into 
the Cireuit Court of the United States 
for the proper district. And when in 
any suit mentioned in this section 
there shall be a controversy which is 
wholly between citizens of different 
states and which can be fully deter- 
mined as between them, then either 
one or more of the plaintiffs or de- 
fendants, actually interested in such 
controversy, may remove said suit in 
the Circuit Court,” ete. 

It will be observed that there are 
two clauses to this section, the first 
having a reference to a suit in which 
there is a controversy between citizens 
of different states, and the second to 
a suit in which there is a controversy 
which is wholly between citizens of 
different states, and which can be fully 
determined as between them. A suit 
of the first character is only removable 
when either party, @. e., all of the plain 
tiffs or all of the defendants join in the 
petition for :ewoval. Nutional Union 
Bank of Dover v. Dodge, et al., 25 Int. 
Rev. Rec. 304. But a suit of the se- 
cond character may be removed by one 


‘or more of the plaintiffs or defendants 
‘actually interested in sach controversy. 





THE NEW JERSEY LAW,JOURNAL. 


Tf the present cause is removable by 
these proceedings it must be under the 
last clause of the section, as only one 
of the defendants has filed the petition. 

We have, then, to consider these two 
questions: 1. Does the suit embrace 
a controversy which is wholly between 
citizens of different States, and which 
can be fully determined as between 
them? 2. Has the defendant Ruck- 
man, an actual interest in said contro- 
versy ? If both are answered in the 
affirmative, the removal is within the 
law; otherwise, the cause must be re- 
manded. Itis conceded that a suit 
may include more than one cortro- 
versy. There may be several. Many 
different subjects of controversy are 
often involved in a suit, in some of 
which one or more of the defendants 
is actually interested and the other de- 
fendants are not. In Taylor v. Rock- 
efeller, 18 Am. Law Reg. 307, Mr. 
Justice Strong, in interpreting this 
clause of the 3d section of the act, 
says: “The right of removal is given 
where any one of those controversies 
is wholly between citizens of different 
States, and can be fully determined, as 
between them, though there may be 
other defendants actually interested in 
other controverses embraced in the 
suit.” 

The clause, “a controversy, which 
can be fully determined as between 
them,” read in connection with the 
other words, “actually interested in 
such controversy,” implies that there 
may be other parties to the suit, and 
even necessary parties who are not en- 
titled to remove it. Such other par- 
ties must be indispensable to a deter- 
mination of that controversy which is 
wholly between the citizens of differ- 
ent States, or their being parties to 
the action is no obstacle to the removal 
of the case into the Cirewit Court.” 


18 
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In determining the question of the 
jurisdiction of this court in the case, 
we must look at the petition for removal 
and the bill and answer filed, and as- 
certain whether such a controversy is 
found as the act of Congress prescribes. 
None such is suggested in the peti- 
tion. The removal is prayed for be- 
cause the controversy in the suit is be- 
tween citizens of different States. But 
that is one of the grounds of removal, 
stated in the first clause of the section, 
in which the united action of all the 
defendants or all the plaintiffs is nec- 
essary to make the petition operative. 

I might rest the decision of the mo- 
tion upon this and remand the cause ; 
Gold-Washing and Water Co. v. Keys, 
6 Otto 201, but as it was not advert- 
ed to, on the argument, and another 
question was fully discussed, it will not 
be improper for me to give it some 
attention. 

It will be observed that Margaret 
Ruckman, being a fene covert, has filed 
her bill of complaint, by her next 
friend, Samuel M. Hopping, who is a 
citizen of the State of New Jersey. It 
was insisted on the hearing that he 
thus became a necessary party to the 
suit, and as the petitioner for the re- 
moval was a citizen of New York, and 
the said Hopping, « citizen of New 
Jersey, a controversy existed between 
citizens of different States. It was in 
accordance with the long established 
principles of equity practice, for the 
complainant, a feme covert, to file the 
bill by her next friend. It may be 
doubted, however, in view of the leg- 
islation of New Jersey in regard to 
married women, whether such a course 
was necessary. The 11th section of 
the Married Women’s Act, (Rev. Stat. 
of N. J. 638) provides that a married 
woman may maintain an action in her 
own name for the recovery of money 












































138 : THE NEW JERSEY LAW JOURNAL. 





and all property real and personal,,complainant. It was the principal con 
which by that act was declared to be|troversy in the suit. The husband 
her separate property. But whether a | and wife were the real parties to 1t and 
necessary party or not, the next friend both are citizens and residents of the 
thus introduced has no possible inter- | State of New York. But besides this, 
est in any controversy involved in the| admit it to be true that Samuel M, 
suit. No decree could be made for) Hopping was a necessary party, what 


him whereby he would be personally controversy arises in proevedings which 
benefited, or against him, except for is wholly between. him and the peti- 
costs, if the real complainant failed to tioner, and which can be fully deter- 
establish her claims to the property. | mined, as between them? Surely not 
In ascertaining the actual parties to | the controversy about the ownership 
the controversy, we must look at the|and possession of the bond and mort- 
substance and not at the mere form. | gage, because Mrs. Ruckman has an 
The bill was filed by Mrs. Ruackman | interest in that question and was an 
for the foreclosure of a mortgage, and |indispensable party to a suit for its 
in the suit there was involved a con- | determination. 
troversy with her husband as to the} In short, I am unable to find in the 


right of ownership and possession of| petition or the pleadings any facts 


the original papers evidencing the ex-| which warrant the removal by the de- 
istence of the mortgage. The peti-|fendant Ruckman, and the cause must 
tioner was, doubtless, actually inter-|ie remanded to the Court of Chancery 


ested in that question and so was the! of New Jersey with costs. 





U. S. DISTRICT COURT FOR NEW JERSEY. 


BANKRUPTCY—TAXES. bankruptey on the 31st day of August, 
|1878, and was duly adjudged a bank- 


[Filed March 22, 1880] ‘rupt. It appears by his amended 
lied Marcn 2x, . | 


Taxes are not debts within the meaning of | Schedules that the city of Rahway is 
See. 5106 of the bankruptcy act, which pro- | an unscenred creditor of the bankrupt 
vides that no creditor whose debt is prov- | fy S250. the amount. of personal taxes 
able shall prosecute to final judgment any ‘due from the years 1870 to 1878 inclu. 
suit, ete. 

Taxes are provable claims, but the collection | 


of them in the usual way will not be re- | 
strained. They are provided for in $5101. | petition in bankraptey wis filed and 


In Re Duryee, a Bankrupt. 


sive. The city commenced a suit for 
the recovery of these tiuxes after the 


On motion to vacate order. the bankrupt applied for and obtained 

Mr. Leslie Iupton for the city of | an injunction, restraining the suit 
Rahway. _ pending the bankruptcy proceedings. 

Mr. Remington Vernam for bank- | This is a motion to vacate the order 
rupt. }on the ground that the claim of the city 


Nixon, D. J.: The petitioner filed a|is not a debt provable in bankruptcy 
voluntary petition for adjudication of| within the meaning of the act. I think 
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the objection is well taken, not only 
for the reasons assigned on the argu- 
ment by the counsel for the city, but 
from the proviso of the fifth clause of 
$5101 of the act. 

The order staying the suit was im- 
providently made, arising from the 
fact that the petition presented to the 
court for obtaining it did not state up- 
the court the 
nature of the action. It simply alleged 
that the city of Rahway, having a debt 
against the 


on its face or reveal to 


provable in bankruptey 
bankrupt, was endeavoring by legal 
proceedings to enforce the payment of 
the 
$5106 of the bankrupt act it was the 
duty of the court upon such a repre- 


claim. Under the provisions of 


sentation to require the creditor to sus- 
pend the further prosecution of the 
suit until the question of the debtor's 
But 


it appears upon this motion that the 


discharge should be determined. 


proceeding was for the collection of a 
tax, and it will be perceived on an ex- 
amination of the provisions of §5106 
that they do not apply .o suck a case. 
This section provides that “ no ereditor 
whose debt is provable shall be al- 
lowed to prosecute to final judgment 
any suit,” ete. 

But all the authorities agree that a 
tax is not a debt. The Supreme Court 
in the United States v. The Railroad 
Co., 17 Wal. 326, defines « tax to be a 
“charge, a pecuniary burden for the 
Wharton's 
He 


says itis “a portion of the national 


support of government.” 


definition is more com; rehensive. 


wealth applied to public use, granted 
and controlied by the representatives 
of the people.” The Supreme Court of 
New Jersey (City of Camden v. Allen, 
2 Dutch. 398) in holding that the pay- 
ment of taxes could not be enforced by 
action of debt, where the statute pro- 
vided any other method of recovery, 
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says “A tax, in its essential charac- 
teristics, is not a debt nor in the na- 
ture of a debt. A tax is an impost, 
levied by authority of government, up- 
on its citizens or subjects for the sup- 
port of the state. It is not founded on 
contract or agreement. It operates 
in invitum.” 

But, aside from this, £5106 must be 
construed in connection with the pro- 
visions of $5101. Although a tax is 
not a debt it is a provable claim, for 
the payment of which the bankrupt 
estate is liable; and the object of this 
section is to fix the relative priority of 
claims and to designate the order in 
which they shall be satisfied in full. 1t 
provides for the payment (1) of the 
fees and costs of the proceevings in 
bankruptey: (2) for all debts due to 
the United States and all taxes and as- 
sessments under the laws thereof; (3) 
for all debts due to the state, in which 
the proceedings are pending, and all 
taxes and assessments made under the 
state laws; (4) for the wages due to 
operatives and servants within the lim- 
itations specified, and (5) for all debts 
due to any persons who, by the laws of 
the United States, are entitled to pri- 
ority, and then, as if to guard against 
any wmisconstruction or wrongful inter- 
pretation of the provisions, and es- 
pecially against the construction con- 
tended for by the counsel of the peti- 
tioner in this case, the Congress adds, 
* But nothing contained in this title 
shall interfere with the assessment and 
collection of taxes by the authority of 
the United State or any state.” 

The city of Rahway in attempting to 
collect the personal taxes due from the 
bankrupt, is proceeding under the au- 
thority of the laws of the state of New 
Jersey and is not to be restrained from 
so doing by anything contained in sec- 
tions quoted and commented on above 
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or by any other sections of the title. 
United States v. Herron, 20 Wal. 256. 
The highest duty of citizenship is the 
prompt payment of taxes, whether na- 
tional, state, county or municipal, al- 
though it would often seem that no 
duty is so grudgingly performed. 

In the contemplation and judgment 
of the framers of the bankrupt law, no 
citizen’sball be presumed to sink so 
low or become so poor that he should 
be excused from contributing his share 
to the support of the government which 
continues to protect his person after 
his property is gone, and under its 
provisions no stey is authorized which 
hinders the use of the orderly methods 
for the collection of taxes during the 
pendency of bandruptey proceedings. 

The order heretofore granted is va- 
cated with costs. 


LIBEL IN REM—CONFLICT OF 
COURTS—COSTS. 





Kearney, Libellant, v. A Pile Driver and 
Stage, etc. 
[Filed April 16, 1880. } 

A master of a vessel who is also mortgagee in 
possession is entitled to all the remedies of 
the owner, and among them to a libel in 
rem for earnings from towage. 

A claim in rem for towage is not defeated by 
the fact that the bargain was made with the 
father of the libellant, and that the State 
court had made an order on supplementary 
proceedings, restraining the payment of the 
said debt to the father. 

Although costs ordinarily follow the decree 
yet as in this case the defendant was re- 
strained by the order of a court from paying 
this particular debt, and could not safely 
pay it without the order of this court, and 
as the libellant did not attempt to have the 
order of the State Court modified, so that 
the defendant might pay the debt with only 
the risk of paying it twice, justice re- 
quires that the libellant should not be allow- 
ed his costs. 

Libel in rem. 


Mr. #. A. Ransom for libellant. 
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Messrs. Scudder & Vredenburgh for 
claimant. 

Nixon, D. J.: It is not necessary to 
decide in this case, as was suggested at 
the hearing, whether the master of a 
vessel can maintain in bis own name, 
a libel in rem for a towage service. 
Such a contract, doubtless, is a mari- 
time one, and is cognizable in a court 
of admirality in a suit by the owner. 
But in the present case the master is 
also the mortgagee, and the mortgagee 
in possession, and as such is entitled 
to all the earnings of the vessel that 
the owner might claim, if he had _ re- 
tained control. Having such a relation 
to and claim upon the vessel, he may 
use all the remedies that the lega] 
owner has, and one of these is the right 
to file a libel in rem for earnings from 
towage. 

But the respondents have put ina 
claim and have declined to pay upon 
two grounds: 1. Because the contract 
for towage was made with John Kear- 
ney, the father of the libellant, with 
whom they bargained as the ostensible 
owner of The Katy Smith. 2. Because 
they had been restrained by an order 
of the Supreme Court of the State of 
New Jersey, made February 21, 1879, 
from the payment of the said debt “to 
Jobn Kearney, or to any one for bim, 
or to any person whatever, until the 
further order of the said court.” 

This order was founded on supple- 
mentary proceedings upon a judgment 
and execution, obtained by one Nicho- 
las B. Cushing against John Kearney 
and upon prima facie proof that the 
debt libelled was a debt due to John 
Kearney from the respondents. Neith- 
er of these reasons is sufficient to de- 
feat the libellant in collecting the sum 
due for the towage service, and there 
must be a decree in his favor for the 
amount of his claim. 
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In admiralty costs ordinarily follow 
the decree, unless the court, in the ex- 
ercise of a sound discretion, perceives 
reasons for withholding them. Should 
they be withheld in this case? The 
question has given me considerable 
embarrassment and difficulty. It is 
true the libellant was not a party to the 
proceedings in the State court, and 
hence he was not precluded by any- 
thing in those proceedings from en- 
forcing his maritime lien in this court. 
But the respondents were estopped by 
the order of the State court from pay- 
ing the debt, either to John Kearney 
orto any other person, until it was 
otherwise ordered, and one of the re- 
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If the libellant, before filing his libel, 
had obtained such a modification of 
the order in the State court, that the 
matter of payment was left to the dis- 
cretion and at the peril of the respond- 
ents—the only penalty being the risk 
of being called upon to make payment 
the second time—and they had refus- 
ed to pay after that, a different ques- 
tion would be presented, and I should 
not have hesitated to say that they 
must assume all the consequences of 
their refusal. But he took no such 
step nor attempted it. He filed the 
libel with the knowledge of the exist- 
‘ing restraint upon the respondents, 
‘and I see no other way of doing exact 











spondents testifies that he informed | justice between these parties, except 
the libellant of the injunction shortly | by withholding costs upon the decree. 
after it was served upon him. It would, | Let a decree be prepared in favor of 
therefore, seem harsh und unjustifiable | the libelant for the sum of twenty-five 
to hold them liable in costs for not! dollars with interest thereon from the 
doing what they were restrained from | date of filing the libel (April 18, 1879,) 
doing by a competent tribunal, and for|each party paying his and their own 
which if done they would expose them- | costs. 

selves to pains and penalties for a con- 

tempt of the court. 


@-<-o——e oe 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


DAMAGES—CONTRIBUTORY NEG- | ‘The power of the Chancellor in this respect 
LIGENCE—SERVANTS. | considered. 

mes As the right of the Chancellor to sanction the 

| bringing of the action, conferred a scintilla 


of jurisdiction over the case and the parties 


Palys v. Jewett, Receiver. 
{Opinion read April 5, 1880.) | 


é , | proceeded, stating the cause before the Vice 
A person having a legal cause of action,sound- | 


Chancellor—Held, ‘That the Court of Ap- 
peals could lawfully exercise its jurisdiction 
by way of receiver, and the decree being 


ing merely in tort, against a receiver ap-| 
pointed by the Court of Chancery, has a} 
right to pursue his redress by an action at | : i 
mts | reversed the complainant’s damages were as- 
aw. 


Such action cannot be brought without the | certained and adjudged to him on this 


appeal, 
The facts discussed with respect to the ques- 
tion of contributory negligence. 


permission of the Chancellor, but such per- | 


mission cannot be refused, unless the claim 


unfounded and | 


preferred be manifestly 


vexatious. This was a suit against the defend- 
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ant as receiver of the Erie Railway for 
damages alleged to have been sustained 
by the plaintiff by reason of the negli- 
gence of the servants of the receiver in 
the management of a train of cars. The 
trial took place before the Vice-Chan- 
cellor, who found against the plaintiff. 
This decision was appealed from. 
Beastey, C. J., delivering the opinion 
of the Court, said: There is no warrant 
or precedent for such a suit in a court 
of equity. With rare exe-ptions equity 
is not a tribunal competent to admeas- 
ure damages. Gilbert's Forum Ro- 
manum; 2 Story Eq. Jur. sec. 794, 21 
and 22 Vic., ec. 27; Daniell’s Chancery 
Prac.; Copper v. Wells, Saxt. 10; Ber- 
ry v. Van Winkle’s Exrs, 1 Gr. Chy. 
269; Hopper v. Lutkins, 3 Gr. Chy. 
153. This brief review of some of the 
eases shows that in of 


even cases 


breach of contract it was the general 
principle of equity, as it existed origi- 
nally in England, and at all times in 
this State, that where damages were of 
an intapvgible churacter they could not 
be admeasured under the antiwrity of 
the Chancellor; and with respect to 
torts to the person, it appears never to 
as suggested that 
any 


have been so much 


damages could, under cirenm 
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tice. There is nothing in the nature 
of the affair that has even a tendency 
to legitimate such a course. The claim 
in such a 
without a single feature distinguishing 
it from the ordinary matters which are 
There is no cir- 


case is purely a legal one, 


tried at common law. 


‘eumstanee of convenience, much less 


of necessity, which would justify a de- 
viation from the usual course. 
The settlement of such claims in the 


‘common mode does not jar with the 


due exeeution of the receiver's office. 


Such a suit does not disturb or even 
affect the receiver's possession of the 
property, for if a judgment ensue it 
cannot, without 
Chancellor, be 


an application to the 
enforced by levy on 
such property. The suit at law only 
settles ‘‘the legal right and the amount 
of damages in the way which in the ad- 
justments of our legal systems is 
deemed the easier and better.” 

There is also a strong argument ab 
inconveniente that might be urged on 
behalf of the 


Chaucery in an action of tort if the 


suitor. Proceedings in 
testimony is taken in writing as it may 
be in any case, would be expensive and 
unsatisfactory, and the case might have 
to be heard twice on the merits, once 


stances, be ascertained in a court of|in the court below and again on appeal. 


equity. 


With regard to precedents indicating 


This prineiple is not modified when | the possession of such a jurisdiction by 


a receiver appointed by the Court o! | the court of equity, L have fonnd none 


Chancery is the wrong-doer. If the | wearing such a semblance. ‘There are 
Court of Chancery has jurisdiction in | no indications that the Englisi: Court 
such a case it is inconsistent with the | of Chancery ever claimed prerogative 
ordinary principles on which a court of | of taking eognizance of all litigations 


this class proceeds, and the court is|in which the receiver was a party. The 


attempting to do in this department| power exercised was this: to prevent 


what in other departments it is illy| the property put in trust in the hands 
adapted to do. lof the receiver from being taken from 

Such inconsistency could not exist lhin: withont the assent of the court. 
without the strongest reasons and re- and to protect tiat officer from molest- 
peated precedents. To thie 
reasons nor precedents for such a prac- end the assent of tie Chancellor is re- 


There are neither ation from baseless litigation. 














quired before any suit can be brought, 
but an application for such assent being 
made, unless it plainly appeared that 
the alleged right had no foundation 
and that the proceedings would be 
merely vexations, the assent of the 
court to the bringing of the action was 
matter of grace but ex 

Neither 


nor in any judicial expression have I 


given not as : 

debito justicia in any case 
found any indication of a claim on the 
part of the Chancellor of a right to try 
questions of tort, and with respect to 
all doubtful questions it has ever been 
the right of the party litigating to have 
his case tried at law. The leading case 
on the subject of the control of a court 
of equity over suits against receivers is 
Angel v. Smith, before Lord Eldon in 
1804, 9 Ves. 335. Before that time 
the practice was settled for encum- 
brancers on the property sequestered 
to come into equity and be examined 
pro interesse quo, and the court as is 
done now on a foreclosure bill, pro- 
ceeded to settle the rights and priori- 
ties. See Bowles v. Parsons, 1 Dick- 
ens 142 ; Hamlyn v. See, 1 Dickens 94; 
Hunt v. Priest, 2 Dickens 540. But 
in the first case just referred to the 


question was distinctly presented 
whether an ejectment would lie against 


the receiver without the leave of the 
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Chancellor. (After stating this case in 
the detail the Chief Justice said:) This | 


is the case always :eferred to on this 
subject, and the limits of the practical 
It) 
establishes that permission to sue must | 
be asked and that the will look | 
into the title and if the claim be obvi- | 


rule wre here very plainly settled. 
court 


ously frivolous, permission to sue will 
be denied. So if the title were ineon- 
testably clear agninst the receiver, the 
court would certainly have the power 


to relinquish the property tothe claim- 
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ant, and this is the entire control that 
Lord Eldon claimed. This is the rule 
that has been in substance conformed 
to in subsequent decisions. Brooks v. 
Greathed, 1 Jac & Wal. 175; Denne 
v. Farrel, 1 Bal. & Beat. 123; Gresley 
v. Addersley, 1 Swanst. 578; Ames v. 
Trustees of Birkenhead Docks, 20 
Beay. 332. From this practice Kinder- 
sley, V. C., deviates a little in Ranfield 
v. Ranfield, 1 Dewry & Sm. 314, but 
this step was disapproved on appeal. 
The observations of Ld.Justice Turner, 
in commenting on this decision, con- 
stitute a pointed reaffirmation of the 
proper rule of practice as promulgated 
by Lord Eldon. 

If a proposition to take charge of 
such a suit has ever been made to the 
English Chancery Court it has escaped 
my attention. Nor have I found that 
such a course has been taken by the 
courts of any of the States of this 
Union. My conelusion is that the jar- 
isdiction exercised in this case has no 
footing in judicial recognition or in any 
Nor is the doé- 
trine thus repudiated sustained by con- 
It is not 


necessary to the court or its officers. 


principle of practice. 
siderations of pubhie poliey. 


It would impose unnecessary and se- 
vere burdens on the party seeking re- 
dress. It would give the receiver an 
incongruous and unfair advantage, for 
he would nt for 
torts done to him officially, while that 


have an action law 
mode of trial is denied his oppon- nt. 
The existence of such a practice would 
not harmonize with our legal system. 
The constitution in its provisions es- 
tublishing the inviolability of trial by 
jury, must be regarded as admonitory 
to the courts to guard against every 


attempt to encroach on the legitimate 


sphere of that favorite mode of re 
And the very stat- 


dressing injuries. 









144 


ute which provides for the winding up 
of insolvent corporations is careful to 
preserve this right. * * * 

The result of this review of the sub- 
ject is that in my judgment the plaintiff 
in this case was entitled as a matter of 
right toa jury trial. But the order 
refusing such right has not been ap- 
pealed from, as it unquestionably might 
have been, and as the parties submit- 
ted to a trial before the Vice-Chancel- 
lor, I have concluded, though not with- 
out some misgiving, that the decision 
rendered in the court below is sus- 
ceptible of reversal on the merits of 
this appeal. An analgous course ap- 
pears to have been taken in the before- 
cited case of Ranfield v. Ranfield. 

Upon the merits the court, after dis- 
cussing the facts, held that the com- 
plainant was not guilty of contributory 
negligence, and reversed the decree, 
assessing the complainant's damages at 
three thousand dollars. 


NOTES OF DECISIONS. 


(Rendered April 5, 1880.1 
Palys v. Jewett, Receiver—Opin- 
ion by Beasley, C.J. Reported above. 
Chamberlain vy. Larned, Receiy- 
er—Opinion by Beasley, C. J.—A puar- 
chaser at a sheriff's sale has a legal 
right to bis bid. If a deed be refused 
by the order of the court, the order 
The purchaser 


A 


may be appealed from. 
is a person aggrieved by tlhe order. 


motion to set aside a sale is not a dis- | 


cretionary matter. 
such a motion may be appealed from. 
The order appealed from was in the 
form of 2 letter from the Chancellor to 
the Sheriff, directing him to delay the 


Held, That, un- 


der the circumstances, the Chuneellor 


delivery of the deed. 


was right in making such an order in 


that way. The case was discussed up- 


on the merits as appearing from the! 


An order made on 
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facts, which were stated in the opinion 
of the Chancellor. Order affirmed 
with costs. 

Meyer v. State of New Jersey— 
Opinion by Van Syckel, J. Case of in- 
dictment for keeping disorderly house 
in Newark. Regarded as a test case. 
Habitual selling liquor on Sunday con- 
trary to a local ordinance, constitutes 
keeping a disorderly house and is in- 
dictable as such at common law. Judg- 
ment of Supreme Court affirmed. 

Thayer v. Treat—Judgment of the 
Supreme Court affirmed on the same 
grounds as in the opinion below. 

Partridge v. Perkins—Decree af- 
firmed for the reasons given by the 
Vice-Chancellor. 

Young v. Hughes — Opinion by 
Magie, J. Suit for specific perform- 
ance of contract for sale of land in 
Jersey City. The court discussed the 
relation of real estate agent to his 
principal, his duties, his fiduciary rela- 
tion, and held that he is bound to dis- 
A purchaser 


close important facts. 
colluding with the seller's agent in 
concealing the true state of the case, is 
not entitled in equity to specific per- 
Nor ought the seller to be 


formance. 
required to defend himself at law ; he 
is entitled to have the contract re 
seinded. Decree reversed. 

Duryea, Collector, v. Evans— 
Judgment affirmed for the reasons 
given below. 

Duryea v. Corrigan—The same. 

Ward y. Prat—The same. 

Bright v. Platt—Opinion by Dixon 
J. Discusses the disposition of moneys 
awarded by commissioners on taking 
lands for railroads—as to parties en- 
titled to share—notice by railroad to 
parties in interest—duty of court to 
dispose of money as it would of land. 
Decree affirmed. 

State, Forbes, v. Manning, Col- 














the same. Judgment affirmed. 


Jameson vy. Cowperthwaite—Opin- | by Dixon, J. 


ion by the Chancellor. As to election 
of county collector. 


firmed. 


Reading v. Stover—Opinion by | 


Beasley, C. J., written but not read. 
Decree affirmed. 

Jacobson v. Dodd — Opinion by 
Depne, J. Foreclosure—defence that 
mortgage was without consideration 
and had been procured by fraud; that 
it was made for one purpose and used 
for another. Decree affirmed with 
costs. 

Smith vy. Gay—Opinion by Parker, 
J. Action to enforce lien elaitu for re- 


pairs—us to consent of owner—ques- 
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lector, and three other cases against | discussed. 


Judgment af- | Van Syckel, J. 





Judgment affirmed. 
Tippett’s Exr. vy. Wills—Opinion 
Decree reversed, 
vy. Muloch—Opinion 
Suit brought by a 


Muloch by 
mother against her son to set aside 
three deeds on the ground that she 
never intended to execute the deeds, 
and that they must have been obtained 
by artifice. //eld, That as to the deed 
of 1872 the plamtiff's case 
that as to the others the proof of fraad 


fails, and 


is clear. Decree reversed as to the 
deed of 1872, and affirmed os to the 
others, with costs in this court, ene} 
party paying his own 

Jackson vy. Bell—Dec 
for reasons assigned bel 


Jones Vv. Knauss — | 


tion whether a Jease and agreement affirmed, the other, an appeal from a 


with the tenant that he 


certain repairs at his own expense is 


within the eighth section of the me- 


sball make | 


/On motion to alter decree. 


interlocutory deeree, dismissed 
L. Vy. R. R. Co. Vv. Me Farland— 


Decree al- 


chanics’ lien law—//eld, not to be so.\ tered and costs given to appellant in 


The consent must be absolute and not) both courts. 


clogged with conditions. 


reversed. 


Mayor of Paterson y. O’Neil—) Decree affirmed. 
Lien of taxes in) for a re-argument. 


Opinion by Dodd, J. 
Paterson—whether 
mortgage. 


was paramount. Decree reversed. 


City of Burlington v. Dennisson 
Validity of a Dodd, J. 


—Opinion by Green, J. 


contract made by a city for the pur- 
chase of a fire engine—mode of making | Opinion by Beasley, C. J. 
contracts by municipal corporations’ affirmed. 


Judgment | 
-R. R. Co.—Opinion by Beasley, C. J. 


subsequent to a 
Held, That lien of taxes|CUo.—Opinion by Green, J. 


Soc.for Est. Usef. Mfetrs v. L.V. 
Mr. Pitney moved 


Scudder v. Cairo & Fulton R. R. 
Decision 
reversed. 

Johnson v. Paulson—Opinion by 
Decision reversed. 
Chancellor v. First Nat. Bank— 
Judgment 
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COURT OF CHANCERY OF NEW JERSEY. 


WILL— HEIRS—NEXT OF KIN. 


Welsh, Ex’r v. Crater, 
[Feb. Term, 1880.] 

If a testator blends the proceds of the sale 
of his real estate with his personal property 
and disposes of them together, this is a con- 
version of the real estate and the proceeds 
will be treated as personal property; they 
will go to the next of kin and not to his 
heirs at law, notwithstanding the gift is in 
terms to his heirs. 

The testator directed that the balance of his 
estate should be equally divided among his 
heirs, by which, according to the construc- 
tion of the court, he meant next of kin. He 
had no children, but left sisters, brothers’ 
children and brothers’ grand-children. Held, 
That there could be no representation be- 
yond brothers’ and sisters’ children ; these 
alone were the next of kin and these, under 
the direction to divide equally, took per 
capita and not per stirpes as they would have 
done under the statute. 

Bill for directions as to administra- 
tion of estate under will. 

On final hearing. 

Mr. Alfred Mills for complainant, 

Mr. J. i. 

Welsh. 

Mr. C. T. 


ter’s children. 


tlen for Margaret Cra- 


Neighbour for Mary | 


‘est relations at the time 





| 


also gave to her for life the interest of 
all his outstanding bonds and _ notes 
and other securities after payment of 
the legacy of $8,000, and all other lia- 
bilities of his estate. He then order- 
ed that if his real estate was not sold 
in her lifetime it should be sold as soon 
as conveniently could be after her de 
cease, and that the “balance” of “his 
estate,” after paying the legacy of 
$8,000, should be equally divided among 
his “heirs.” He appointed his wife 
and the complainant executors. His 
wife is now dead. His real estate was 
not sold until after death. The 
complainant, the surviving executor, 
has in his hands as the balance of the 
estate $28,101.64, of which sum $10,- 
959.12 are the proceeds of the sale of 
the real estate, with interest thereon, 
and the rest in personal estate of which 
the testator died possessed. The tes- 
tator never had any child. His near- 
of his death 
were his two sisters, Margaret Crater 
and Susan Neighbor, four children and 
eight grand-children of his brother 
Jacob Welsh, (who died before the 


her 


Tue Cuancettor: Philip Welsh, late | making of the will), five children and 


of the County of Morris, deceased, by 
his will, after ordering payment of his 


| 


seven grand-children of David Welsh, 
another deceased brother of the testa- 


debts and funeral expenses, gave to his | tor, who also died before the making 
wife, in lieu of dower, $8,000, and all | of the will, and five children and seven 
his personal property of every kind|grand-children of his sister Elizabeth 


except money and securities for money. 
He then gave to her all his real estate 
for life with provision that if she should 
prefer to have it sold, his executors 
should sell it and invest the proceeds 
of the sale on bond and mortgage ; and 
in that ease he gave to her for life the 


interest of such investment, and he 





She, too, died before 
the making of the will. The question 
submitted is, to whom does the bal- 
ance in the hands of the surviving ex- 
ecutor go under the will—to the heirs 
at law, or next of kin of the testator? 
and if to the latter, whether as to the 


children of the deceased brothers and 


Swackhammer. 











sister of the testator, per stirpes or per 
* capita? 
The direction 


to eonvert the real 


estate isabsolute. The proceeds of the 
sale of it, therefore, are personal prop- 
erty. It is a well settled rulein equity 
that when lands are directed to be con- 
verted into money and the proceeds 
are given asa legacy, the legacy will 
be treated as a legacy of personal es- 
tute; Seudder v. Van Arsdale, 2 Beas. 
110, 112 : Smith’s Ex’rs v. First Prest. 
Ch., 11 C. E. Gr. 1382; Miller's Adm'rs 
v. Miller, 10 C. E. Gr. 354, and eases 
there cited; Hand v. Maicy. 1 Stew. 
65. Here the testator blends the pro- 
ceeds of the sale of his real estate with 
his personal property and disposes of 
them together. But it is urged that 
the language, “the balance of my estate 
after paying the aforesaid legacy,” (the 
legacy of $8,000 to the testator’s wife) 
has reference to his personal estate 


alone. The whole section is as fol- 
lows. “I do order that as soon as 
conveniently can be after her (his 


wife's) decease that if my real estate 
has not been sold, that it shall then be 
sold and the balance of my estate after 
paying the aforesaid legacy (of $8,000 
be equally divided 


to his wife) to 


among my heirs.” It is manifest from 


the connection in which the words 


“balance of my estate,’ are used (after 
the provision for absolute conversion 
of his real estate) that by them the 
testator meant his entire estate, includ- 
ing the proceeds of the sale of bis real 
property remaining after deducting the 
legacy of $8,000. 
so to be divided is wholly personal, it 


And since the estate 


goes to his next of kin and not to his 
heirs at law, notwithstanding the gift 


is in terms to his “heirs;” Hawk on 


Wills, 92 n; Seudder v. Van Arsdale, 
ubi supra, 2 Red. on W. 385, 386. The 
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testator directs that the balance of his 
estate shall be equally divided among 
(under this construction) his next of 
kin. His only relations, as before 
stated, were his two sisters and chil- 
dren and grandchildren of bis two de- 
ceased brothers and children and 
grandchildren of his deeeased sister. 
The statute of distributions is express 
and clear in its terms that there 
shall be no representation among col- 
laterals, after brothers’ and _ sisters’ 
children, and it was accordingly held 
in Davis v. Vanderveer, adm’r, 8 C. 
E. Gr. 538, that whenever the estate 
goes in whole or in part to collaterals, 
the right to take by representation 
among them is to be limited to the 
children of the intestates’ brothers and 
sisters. Where property under a be- 
quest passes to the persons entitled 
under the statute of distributions to 
receive it, in the absence of any ex- 
press direction in the will it will go in 
the proportions prescribed by the stat- 
ute. Roach v. Hammond, Prec. in 
Chan. 410; Scudder v. Van Arsdale, 
ubi supra; Eagles v. LaButon, L. R. 
15 Eq. 148; Fielden v. Ashworth, L. 
R. 20 Eq. 410. In such case where 
they are not all in equal degree, those 
who take by representation take per 
stirpes, Scudder v. Van Arsdale, 2 
Kent. Comm. 425. But where the 
direction of the will is that it shall go 
to them in equal shares, those who take 
by representation take per capita. 
Seudder v. Van Arsdale, whi supra ; 
Smith v. Palmer, 7 Hare 225. In this 
case the testator’s sisters and the chil- 
dren of his deceased brothers will take 
per capita. And distribution is to be 
made among those who were the tes- 
tator's next of kin at the time of his 
death. Eagles v. LaButon, whi supra ; 
Tiffin v. Longman, 15 Beav. 275 ; Urg- 
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hart vy. Urenuhart, 13 Sim. 613 ; Theo- 
bald on Wills 172. 
Yhere will bea decree in accordance 


with these views. 


MOTION TO OPEN DECREE. 


Mulford y 


{[Feb. Term, 1880,} 


Reilly. 


An application to open decree for deticiency 
was refused when the defendant could not 
swear positively that he had not been served 
with the subpcena and the deficiency ticket. 
The returu of the sheriff is presumed to be 
true. 
Bill to Motion to 

aside decree for deficiency against T. 

Maxwell Reilly. On petition and affi- 

davits. 

Mr. B. 1D. Shreve for the motion. 
Mr. P. L. 
Ture Cuancettor: The defendant, 

Reilly, was by accident prevented from 

attending before the court when the 


foreclose. set 


Voorhees contra, 


decree for deficiency was made against 
It was made by way of amend- 
to the was 
made npon a decree pro confesso. He 
defi 


on the ground of surprise 


him. 


ment final deeree which 


w moves to set the deeree for 


nileges that no ticket 
the claim for a decree 


served byythe. 


npon 
that 


oO} 
Ir ae vit. he 


frilly 


he wus 


states 
served as he believes with an or- 
dinary subpoena ad respondendum and 
information of a 
It 
that he does not swear positively that 
no ticket The 
sheriff's return “served” is presumptive 
proof of the service of the ticket. Bell 
v. Gilmore, 10 C. FE. Gr. 104. The de- 
fendant then shows no surprise. He 
the for 


ciency is irregular because it was found- 


hadno knowledge or 


prayer for deficiency. will be seen 


was served on him. 


claims also that deeree 
ed merely on decree pro CONSE88O 


without proof. He is under the cir- 


defi- , 


cumstances presumed not only to have 
had notice of the suit by means of the 


subpcena, but to have had special no- 


| tice by the ticket that a decree for de- 
‘ficiency was prayed against him. ‘The 
averments of the bill, if proved, were 
sufficient to warrant such a deeree. 
He did not see fit to answer them. 
The statute and the practice of the 
$28, 
33-4. 


with 


court justify the decree ; Rev. 109 
Brinkerhoff v. Franklin, 6 C. E. G. 
The petition will be dismissed 

costs. 


EVIDENCE—REPRESENTATIVE 
CAPACITY~—PARTIES. 


Colfax v. Colfax. 
iFeb Term, 1880.) 

‘The heir at law sued for the debt of his ances- 
tor is sued in a ‘‘representative capacity” 
und the complainant is not a competent wit- 

The 

proper party to such a suit in view of the 

fact that the land may be needed to pay the 
debts of the testator. 


Bill for relief. Question certified by 
Advisory Master John Hopper. 
Tuttle and Griggs for com- 


ness against him. administrator is a 


Messrs. 
plainant. 
Mr. Albert Comstock for defendants. 
The bill is filed 


to enforce specific performance of a 


The CHANCELLOR: 


contract which the complainant alleges 
that his father, William W. Colfax, de- 
ceased, made with him by whieh in 
consideration of services rendered and 
to be rendered by the complainant to 
his father, the latter agreed to convey 
lot in the 
bill mentioned, and to put the house 
The suit is brought 


to him a certain house and 


in good repair. 
against the complainant's brothers and 
sisters as heirs at law and the widow 
of the deceased (who died intestate) as 
one of the administrators of his estate. 
The complainant is the other adminis- 
trator. The complainant, to prove the 
‘issue on his part, offers himself as a 
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witness and objection is made to his 
competency on the ground that the 
defendants are sued in a representative 
capacity, Thereupon he proposes to 
strike out the name of the administra- 
trix asa defendant and proceed in the 
“use against the heirs at Jaw alone. 
But should he make 


the objection will not be obviated, for 


such 


the heirs are to be regarded as being | 


The 


sned in a representative capucity. 


statute provides that no party shall be | 
. | 
sworn in any case where the opposite | 


party is prohibited by any legal disa- 


bility from being sworn as a witness, 
or either of the parties sues or is sued 
in a representative capacity, 
Rey. p. 378, $3. 


except as 
therein provided ; The 
tion, and it is therefore unnecessary to 
state the Jatter. 
tended to protect the rights of those 
of 


The proviso was in- 


interested in the estates 


persons against the substantiation of | 
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amendment | 


case presented is not within the excep- | to pay his debts. 


party in view of that interest and to be 


deceased | 
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!which would arise from a want of mutu- 


| ality in the exercise ot the right to’tes- 
| tify in one’s own behalf. This would not 
‘be done if the benefit of the proviso 
were withhe!d from heirs suing or de- 
‘fending in the right of their ancestor. 

In this case the bill 
to relief proceeds 


alleges and the 
upon the 
for the 
conveyance sought was paid in full to 


| claim 
ground that the consideration 
the vendor by service rendered to him. 
The administratrix is obviously, there- 
fore, not a necessary party in reference 
for 


interest she can have 


|to the consideration, none is to be 


paid. The only 
in the controversy is in behalf of ered- 
itors in view of the fact that by law 
the land of the deerased may be sold 
But she is a proper 


concluded by the decree ; 
Contr. $494. 


The complainant is not a competent 


Pomeroy on 


witness. 


claims by the oaths of parties prosecu- | 


or defending suits directly affect- 


If 


ting 


ing the estate. 


against the heir as such, he snes or is) 


sued in a representative 
The 


where 


in the meaning of the law. mis 
chief is precisely the same 
heir snes or 
ndministrator sues 
the 


his ancestor he is o ibviously 


the exeentor or at 
is sued. Where 
the de lit of | 


entitled to the benefit of the 


hem is sued for 


proviso. 

[iis to be observed that the language 
of the act does not confine the benefits 
of the proviso to legal representatives 
by name, but gives it to sneh as sue or 


are sued “in a representative capacity.” 


From this an intention may readily be 


dedneed to extend the benefit: to beirs 


sning or defending in the right of their 


aneestor. Bat further the object of 


the legislature in making the proviso, 


was to guard against the injustice 


the claim is by or) 
capacity with- | 


the | 


defends as such as where | 


CONVEYANCES~—NOTICE OF 
MORTGAGE. 


Westervelt v. Wyckoff. 


{Feb. Term, 1880.) 


/A recital in a conveyance of the existence of 
a prior unrecorded mortgage is Constructive 
notice to all subsequent parties in the line 
of the title. 


grantee in this conveyance are 


Judgment creditors of the 
chargeable 
with notice of the mortgage. 

Bill to foreelose. On final hearing on 
pleadings and proofs. 

Mesors. Dayton & Taylor for com- 
plaimant. 

Messrs. Robbins d& Hartshorne 
the executors of Peter P. Van Pelt. 


CHANCELLOR : 


for 


The mortgaged 
Monmornth 
of April, 1873, were 
Jolin V. P. Sehencek. 
On that date he gave » mortgage upon 
to Hendrick P. Van Pelt and 
‘others, which is now held by the exe- 


Pur 
premises are 1) 


and on the 24th 
the property of 


County, 


them 
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centors of Peter P. Van Pelt deceased. 
He conveyed the property to Charles 
EF.) Wyckoff, December 2d, 1876. The 
deed was recorded February 27, 1877. 
Wyckoff mortgaged the 
the complainant February 24th, 1877 
In the cevenants of the deed to Wyck- 
off xn mortgage for S800 and the inter- 


est thereon given to Peter P. Van Pelt 


property to 


and bis brothers (being the before men- 
tioned mortgage given to Hendrick P. 
Van Pelt and others) and dated April 
24th, 1873, was excepted. 


ted that the complainant 


It is admit- 
had 


notice of that mortgage when he took 


actual 


The Van Pelt’ mortgage was not, 
13th, 1877. 
The question presented for decision is 
the of | 


Wyckoff, whose judgments were recoy-! 


his. 


recorded until November 


whether judgment creditors 


NEW JERSEY SU 


DOCKETING JUDGMENT- SPECIAL 
STATUTES AUTHORITY. 


Klopping v. Tasto 
Feb 
fu order that a justice’s judgment may be dock- 


‘nulla 


Term, 1580. 
eted. the execution must be returned 


tona.’ A return showing that there were 
not goods sufficient to cover the debt, does 
ot comply with the statute. Special stat 
itory authority must be strictly observed, 
A judgment having been docketed on such a 
return, an execution issued out of the com- 
mon Dieas and a sale of land made by virtue 
thereof, were held to be void. 
This 


‘The ense Wis tried before Knapp, dis 


was an auction of ejyectment. 


n special verdict 


the pos 


without a jury, ned 
was found and returned with 
fed, 

The title of the defendant depended 


on the validity of a sale under an exe- 
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ered prior to the reeording of the Van 
Pelt mortgage, are chargeable with 


constructive notice of that mortgage 


‘from the exception before mentioned in 


the deed from Schenck to Wyckoff. 
That exception would be notice to a 
bona fide grantee from Wyekoff for 
value, for the deed. under which he 
wonld elaim his tithe contains notice of 
the A re- 


cital in a conveyance of the existence 


the existence of mortgage. 


of a prior unrecorded deed or mort- 
gage is notice to all subsequent parties 
in the line of the title. Wade's Law of 
Notice $§308, 309; Mort. 
$595. The judgment of 


Wyckoff are chargeable with construe- 


Jones on 


creditors 
like manner. Lewis v. 
hb. 107. 


tive notice in 


Hall. 3 Hals. C 


PREME COUR 

ention issned out of the Hudson Com- 
mon Pleas upon a judgment of Thomas 
Aldridge, justice of the peace, which 
hid Court 


Common Pleas. The validity of this 


been docketed in the of 
sale was questioned on the ground that 
the retarn of the exeeution in the jus- 
tices court was defective. and the doek- 
eted judgment therefore void. 
Me Gilbert Collins and 
Gillmore for the plaintiffs cited 
Zab. 356, 366; Reeves 
Zab. 396, 405: Smith’s 
Leading Cases, H. & W.’s Notes, vol. 
[, pt. LL, 1095 and 1096, 1116, Drake on 
Attachment, 
Washburn, 5 
Hamilton vy 


‘Townsend 


dD. 
Per. 


’ 
k 
4° 


rine v. Farr, n 


2 
2 


v. ‘Townsend, 


Lessee v. 
293 ; 
352; 
342, 
532 ; 


885; Francis, 
Haywood Tenn. 
3 Yerg. 
3 Dner, 
51 Barb. 


surim, 
v. Wesson, 


354 ; Stevens v. Santee, 
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Brandling v. Plummer, 3 Jur. N. §.| 


401; Braithwaite v. Wales, Tyrw. 393. 
Harker v. Gustin, 7 Hals. 49, 50. As 
to the insufficiency of the return they 
for illustrations of negative 
Holbert, 2 


Cro. Jae. 


referred 
pregnants to Bennett v. 
Saund. 315; Meyer v. Cole, 
87, 3 Saund. 319, note 6. 
Mr. M. 7’. Newbold, tor the defend- 
ants cited Ruby v. St. Jos. & Han. R. 
R. Co., 39 Mo. 480: Crowley v. Wallace, 
12 Mo. 148; Drexel v. Man, 6 Watts 
& S. 343; Tattle v. Jackson, 6 Wend. 
213 and 222; Doe v. Grenlu, 3 Hawks 
181 ; Lanning v. Dolph, 4 Wash. C. C. 
724. 


could not be attacked collaterally and | 
Kelly 18 N. Y. 355; ) 


cited Skinman v. 
Den v. Turner, 8 Wh., 541 


other cases, supposing the court to be 


and many 


of limited jurisdiction ; and to show that | 


the court had general jurisdiction on 
this subject of docketing indgments 
and that therefore this judgment could 
not be attached collaterally, he cited 
Obert v. Hammel, 3 Han. 73, 78,79; 
Stokes v. Middleton, 4 Dutch. 32, 36; 
Russell v. Work, 6 Vroom 316; Den. 
v. Gaston, 4 Zaz. 818 ; Dean v. Thateh- 
er, 3 Vr. 470, and many other cases. 
Per Curiam: The conditions neces- 
sary to validate the proceedings in 
docketing this judgment, were, a judg- 
ment in the justice's court, and an ex- 
The re 
does not 
The 


words “sufficient to cover” mean suffi 


ecution returned nulla bona. 


turn of the writ in this case 


fulfill this statutory requirement. 


cient to satisfy and the phrase unplies 
If the 
return showing the fact that there are 


that there were some goods, 


no goods ean be dispeused with, there 
appears no reason why the execution 
itself cannot be dispensed with; tiie 
latter is no more required by the stat- 
ute as the foundation of the proceed- 
ings than the former. 


He argued that the jadgment | 
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The entire procedure from first to 
last is the execution of 2 special legis- 
lative authority. The docketed judg. 
‘ment is in no respect the act of the 
court, and it is not required to be ac- 
It 
entered without notice to the party to 
The 


legal rule therefore seems plainly ap- 


credited by judicial sanction. is 


be affected by the proceedings. 
‘plicable, which requires that in the 
excention of a special statutory author- 
ity it must affivmatively appear that 
the circumstances existed which were 
necessary to bring the case within the 
‘scope of such authority. 

The authorities in the note wide: 
the leading case of Crepps v. Darden, 
et al, 1 Smith's L. C. 1082. show the 
prevalence and extent of the rale. 

The conclusion is that the docketed 
judgment is void. 
PRACTICE—REFERENCE-—MOTION 

TO OPEN REPORT. 


Parker and Wood v. Knight's Executors 
{Ruling at Essex Court. Mareb 27, 1880. } 
Sut 
eount with defendant's testator 
When the 
Essex Cireuit, it 
judge to F. W. 


‘The evidence taken for the plauntifts 


was brought on broker's ae 


the 
thie 


cause was moved at 


was referred by: 
Stevens, Esq. 
before the referee consisted of broker's 


books of aeeount. ‘These books were 


held competent by the referee except 
for proof of moneys paid by the plain 
tiffs to the testator. 

After report made, but before deliv 
plain tiffs to 
those payments by checks and the evi 
dence of 


hell by the reteree that le had no fur 


ery, asked leave prove 


their book-keeper. Lt was 
ther jurisdiction to open the case with 
ont further order from the Court. 

On Mareh 27 a 


order was made. 


motion for sneh an 
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W. Parker for the motion. 


W. Taylor contra, 


Mr. R. 
Mr. J. 
Depvr, J.: This order was made 
The practice is to return 


at | 
the Cireuit. 
the report with the approval or disap- | 
proval to the Supreme Court—that is | 
established. I understand that the re 
port was made aud signed; a coneln- 
sion was arrived nt; nothing more re- 
mained but deliv¢ry when this applica- 
tion was made. 

The referee did right as to practice. 
It would be a very dangerous practice 
to allow him to motions to 


open testimony in this state of the case. 


consider 


it might lead to a most unsatisfactory 
mode of trial of causes by speculation 
of connsel as to what evidence they 
It would 
certainly be objectionable. The strict 
eourse was to file the report with him, 


conld put in experimentally. 





CASES BEFORE THI 





FIRST DISTRICT COURT OF 
NEWARK. 


WIFE’S GUARANTEE ~—ASSIGN- 
MENT--AMENDMENT. 





Hatter, et al v. Hosp, et ux 

Where an extension of time is given to the 
husband on the renewal of a note given for 
his debt, on condition that the wife shall be- 


TIeld, ‘That 


while the transaction is one of joint maker- 


come a co-maker with him. 
ship in form it is one of suretyship in fact 
and void under the married women’s act. 

If it be contended that the fact of suretyship 
cannot be proven by parol, thereby varying 
the contract legally inferable from the note 


itself, //eld, That 
promise to pay the debt of another, and, 


the wife s contract is a 


void under the statute. 
the 


therefore, 
of the 


ASSICN- 


Where a snit is brought in nar 


an 


ASSI“NOrsS by the assignee under 
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INFERIOR COURTS 








when it would be returned with the 
postea and move him for a rule to 
show cause, which would be argued in 
bane as if after verdict. 

Agreement being made by consent 
that the matter be now finally disposed 
of, but objection being taken by the 
defendants to the fact that the affida- 
vit was not sworn “to by the plaintiffs, 
but by their attorney-- Depue, J., said : 
I shall principally consider whether the 
It is my experi- 
ence that be left 
out by mistake, whether it be by the 
plaintiff or defendant or by their conn- 
It appears to me to be of small 


evidence is material. 


evidence may often 


sel. 
consequence. 

By consent of counsel this case was 
submitted final determination by 


the judge upon affidavits. 


for 





ment for the benefit of creditors, the plain 
tiffs will be non-suited, but the court 
will amend by inserting in the pleadings 


that the plaintiffs sue for the use of the as- 


not 


signee, the note being subject to the same 
defence in the assiguee’s hands as between 
the original parties. An 
be made substituting a new plaintiff if the 


amendment may 
defence is not affected. 

Mr. Goeken for plaintiff. 

Mr. Olds for defendant. 

Fort, J., after referring to the facts 
of the case said: The defence made is 
that the defendant, Mathilda Hosp, the 
wife, is simply a surety for her hus- 
band’s debt, and that her contract can- 
not. therefore, be enforeed. The stat 
) authorizes a mar- 


ute (Rev. p. 637, $7 
ried woman to contract as a feme sole, 


provided she shall not become an ac- 
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commodation endorser, guarantor or 
surety or become liable to answer for 
the debt, defanlt or liability of any 
other person. 

The notes in suit are now in the 
hands of the assignee of the plaintiffs 
for the benefit of the creditors of the 
plaintiffs. The assignee, however, takes 
no greater rights by the assignment 
than were vested in the assignors. The 
proof is clear that the debt, originally, 
was the individual debt of the busband. 
Mr. Huntermeyer, the assignee, testi- 
fies that before he became assignee his 
relations were such to the plaintiffs,his 
assignors, that be managed this whole 
transaction ; that he renewed the ori- 
ginal note of the defendant, Charles 
Hosp, and has secured every renewal 
since that period; that when Hosp’s 
individual note fell due he refused to 
renew it except upon the condition that 
his (Hosp’s) wife should become a co- 
maker, and his wife's mother, a widow, 
should endorse the renewal. This ar- 
rangement was assented to, and the 
notes of renewal made accordingly. 

The question now arises whether 
such joint makership of the wife is not 
in fact a suretyship. It 
there can be but one view of this, that 


seems to me 


while it is a joint mukership in form it 
is a suretyship in fact. The renewal of 
the busband’s note, the extension of 
time on his debt, were made condi- 
tional upon the wife agreeing to be- 
come liable for the husband's debt. 
it be contended that a joint maker can 
not be held to be a surety or proven 
to be such by verbal testimony, then 
the note in this case, in so far as the 
wife is concerned, must be held to be 
a promise to pay the debt of anvther, 
and fall within the 
power of a married woman under the 
statute. (See Perkins v. Elliot, 8 C. 
Kk. Green 526.) 


20 


other interdicted 


If 
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| Itis also insisted in this case that 
‘the plaintiffs should be non-suited, as 
‘it appeared they had made an assign- 
‘ment for the benefit of creditors, and 
'the title to the notes in suit was in 
their assignee. 

rect, is clearly 
in any event the matter can be enred 


This position, if cor. 
a technical one, and 
by amendment. It is in the power of 
the court to amend by changing the 
plaintiff, where no rights of the defend. 
ants are affected, us in this case. 

An order will be made in this case 
that the process and pleadings be 
amended by adding that the plaintiffs 
in this suit sue for the use of the as- 
signee. Farrier v. Schroder, 11 Vroom 
601. The 
judgment against Charles Hosp, and 
the defendant Matilda Hosp will have 


judgment with costs. 


plaintiffs are entitled to 


SOMERSET OYER AND TER- 


MINER. 


CHALLENGE TO GRAND JURY. 
! April 26, 1880. | 

A challenge to a Grand Jury may be made by 
a counsellor at law, who appears either as 
amicus curi#, or as representing accused 
persons awaiting the action of the Grand 
Jury. 

Although the issuance of a precept by the 
Court to the Sheriff to summon a Grand 
Jury has fallen into disuse, the preceptal 
power of the Court still exists. 

The duty of selecting a Grand Jury devolves 
upon the Sheriff, and he has no right to 
delegate to any one the power of complet- 
ing or of altering his list. 

If less than the full number of Grand Jury- 
men are summoned within the legal time 
(six days), and therefore less than the full 
number appear, it is good ground for chal- 
lenge on the part of the State. 

How a return should be made considered. 

The list of the Grand Jury being in the hands 
of a party accused, before the first day of 
Court, and another person accused accom- 
panying one of the summoners, may create 

| asuspicion which can be fairly considered 
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with the other facts upon a challenge to the 
array. 
There not having been a legal Grand Jury 


summoned or sworn on the first day of the 


term, the Court may issue its precept to the 

Sheriff to produce a Grand Jury at a later 

day. 

The facts sufficiently appear in the 
abstract of the opinion, which was 
orally pronounced. 

Mr. James J. Bergen, Prosecutor 


of the Pleas, and Mr. John Schomp, | 


counsel for accused persons in jail, 
challenged the array. 

Mr. Alvah A. Clark represented 
the Sheriff. 

Abstract of Opinion. 

Maatz, J.: In the case of the pres- 
ent body, which was impaneled at the 
first of this term as a Grand Jury, two 
objections are made. One comes from 
the Prosecutor of the Pleas, who rep- 
resents the State. In the 
his duties representing the State, he 
asks the Court to 
because, 


examine alleged 


irregularities, as he says, 
and with great propriety, the Court 
ought not to proceed to try indict- 
ments found by a Grand Jury in re- 
spect to whose constitution and empan- 
elment there is a legal question. The 
other objection comes from a counsel- 
lor, who, as amicus curio, or, as coun- 


sel for accused persons now in jail, 


awaiting the action of this Grand Jury, | 


* * 


also interposes objections. 

An objection may be made by coun- 
sel, either as amicus curiw, or as rep- 
resenting accused persons, actually 


awaiting the action of the Grand Jury. 


* * * * 


Originally, Grand Jurors seem to 


a7 
have been regularly summoned by vir- 
tue of a writ out of the Courts of Oyer 
and Terminer, which were held irregu- 


larly under commission and sent from 
County to County. And a precept was 
issued by the Oyer and Terminer, di- 
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rected to the Sheriff, giving him an 
thority to summon a Grand Jury. 
Various statutes in the early part of 
this century were passed giving au- 
thority to the Clerks of the Counties 
to issue the precept without the action 
of the Court, and to the Court of Quar- 
ter Sessions to issue the precept with- 
out the action of the Court, and so the 
law stood until, in the State v. Nichols, 
which went ap from this County in 
the early part of 1819. the Court held 
that there must be a precept. I should 
judge from the argument and the de- 
cision that, although the law required 
a precept, the issuing of it had fallen 
into disuse, and probably had been 
abandoned without and the 
Grand Jury bad been called without 


notice, 


the actual formal issuing of the pre- 
cept. 





exercise of | 


That case, however, held, in clear 
}accordance with the as it must 
| have then stood, that it was necessary 
| there should be a precept, and that a 
precept actually should issue. They 
also held that where the jury was em- 
paneled without such a precept, their 
and was 


law, 


action was entirely illegal, 
quashed in that case because of the 
lack of precept. In consequence of 
that decision, the act of 1819 was pass- 
ed, which provided that every Sheriff, 
without any precept or preliminary 
writ, should cause to come before every 
Jourt of Oyer and Terminer twenty- 
four good and lawful of this 
| Jounty qualified to serve. Under this 


! > . . 
act of course the necessity of a prelim- 
| 








men 


inary precept was done away with ; but 
| the power to issue it was not repealed. 

The duty of the Sheriff under that 
act is, first, to select twenty-four good 
and lawful men of the County qualified 
to serve. The next duty is to sum- 
‘mon the men so selected. His mode 
lof performing that duty is defined, and 
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this act, as amended in 1876, seems to 
me, gives some very good ground for 
supposing, by its altered phraseology, 
that there was an intention to change 
what was purely directory, into a man- 
datory clause. As amended it reads: 


Every grand and petit juror shall be sum- 
moned by the Sheriff or his deputy, ete. 


and it formerly provided that 


The summons of every grand and petit 
juror shall be made, ete. 


The Sheriff's duties do not end with 
the selecting and summoning of the 
Grand Jury. When those duties are 
performed he is bound to make to the 
Court of Oyer and Terminer a proper 
return, showing that he has selected 
und summoned the Grand Jury, that it 
may know that the requirements of the 


law have been complied with. This 


duty does not come from any statute, 
but it is a very important part of the 
duties of the Sheriff, and depends upon 
an established practice of years and 


well adjusted decisions. * * 


About the time that that duty was 
to be performed, the Sheriff was strick- 
en down with a serious and disabling 
disease. He was unable, as I under- 
stand it, either physically or mentally, 
that is, from the weakness of the dis- 
ease, to perform the duty of selecting 
a Grand Jury. Perhaps it may be 
stated that it has been fairly proved to 
us that before that time he had select- 
ed twenty-one persons and no more. 
He had, however, no right to delegate 
the power to any one of completing 
that list, or of altering it. The duty 
of selecting devolved upon the Sheriff, 
the person elected by the electors of 
this County, and he could not devolve 
it upon anybody else. ws 

As to summoning, it appears that 
the list was revised by the Sheriff's 
counsel under a supposed authority 
given him by the Sheriff, an authority 
which I hold the Sheriff could not give. 
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All that list was summoned, twenty- 
four men. The day before the Court 
sat, late in the day, the old list, made 
up of the twenty-one men the Sheriff 
had selected, with the three additions 
that, perhaps, were made by the Sher- 
iff's authority, (though not exactly by 
the Sheriff) was brought out, and thir- 
teen of those were that night served, 
some of them as late as Tuesday morn- 
ing. There was no resummoning of 
the persons who had been upon the 
previous list and who had previously 
been summoned. Of the thirteen who 
were summoned that night only eight 
appeared here. * * Now, it it be 
true—which it is not necessary to de- 
cide in this case—that if persons sam- 
moned in less than the legal time, that 
is, six days before the day when their 
service is required, actually appear and 
submit themselves to be summoned 
and make no objections themselves,the 
Grand Jury in such a case would be 
well constituted, (altbough, as in the 
language of the act as amended, it 
seems to me that the intention of the 
law-makers was to make a mandatory 
provision), even if that be true, if the 
Sheriff's list, by evidence before the 
Court, appears to have been sum- 
moned regularly and in the legal way, 
still, as less than the required number 
appear, and those who are summoned 
irregularly do not actually appear and 
present themselves so that they may 
be sworn, I hold that it is good ground 
for a challenge on the part of the State. 
The State is entitled to have the officer 
of the law summon, so that he can 
bring into this Court, twenty-four good 
and lawful men of this County, quali- 
fied to serve, and if the officer has 
failed in that duty, I think the State 
has a right to make an objection. * 
When we come to the third duty of 
the Sheriff, that is, to make a return, I 





156 


find his return to be wholly and fatally 
detective. It not only fails to specify 
by what authority the Jury is sum- 
moned, but it state that the 
persons selected are qualified to serve. 
Tt does not declare what County they 
are to serve for, and, to crown all the 
irregularities, it Grand 
Jury to serve at the term of the Cir- 
euit Court of the County of Somerset, 
not to the Court of Oyer and Terminer, 
and there is nothing to show in the 
records or files of the Court of Oyer 
and Terminer any return on the part 
of the Sheriff of any Grand Jury. 
Again, in looking at this question, 


fails to 


returns this 


the Court can not shut its eyes to some 
of the evidence produced bere. * * 
There certainly is evidence of so sus- 
picious a character with reference to 
this Grand Jury, that the Court will 
not strain a point, in order to bold it 
reguiar. It is almost as necessary to 
have justice free from «a suspicion of 
being tampered with, as it is to have 
it from with. 
There ought not to be even a suspicion 
of anything wrong about the action of 


It appears, that after this 


free being tampered 


the Court. 
first list was actually summoned, the 
list of the Grand Jury was in the hands 
of a person who, the records of this 
Court show, is alleged to have com- 
mitted offences, which this Court had 
to the attention of the Grand 
Jury. It also appears that as to the 
summons that went about this County, 


to eall 


| void aet. 





in some instances the summoners were | 
accompanied by another person also) 
connected with transactions to whieh | 
this Court bad to call their attention. | 
Now, I do not say there is in this evi- 
dence snfficient standing by itself to. 
this Court in quashing this | 
but the Court say that they will 


justify 
panel ; 
vot undertake to make regular a panel | 


about which there is any SUSPICIOD. | 


| To a plea of the statute of 
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And the Court propose to decline to 
muke any amendment of this return, 
the 
irregularity of the selection and sum 
moning of the Jury and the lack of a 


for the reasons I have given, viz: 


proper return, and to declare that this 
Grand Jury has been irregularly con- 
stituted. There will be an order entered 
sustaining these challenges, and quash- 
ing the array of the Grand Jury. * * 

Under the ruling of the Court it is 
manifest that no Grand Jury has been 
returuved this term. All that has been 
done about it has been practieally a 
The Sheriff has returned no 
The preceptal power of 
itS I 


has never been taken away, except as 


Grand Jury. 
this Court, so far can aseertain, 
it may be impliedly taken away by the 
passage of the act which anthorizes the 
Sheriff to produce a Grand Jury ; and 
if the Sheriff has not produced a Grand 
Jury the power of this Court must. re- 
main, or else the Sheriff has the right 
by the statute, not having prodneed a 
Grand Jury, to produce one. And I 
propose to direct, by a rule of this 
Jourt, the Sheriff to return a Grand 
Jury here to the Court; and, im order 
to avoid any question about it, [ pro- 
pose also that this Court shall issne 
its precept for that purpose. 
The that this 
quashed, and that the Sheriff is to se- 
lect and summon another Grand Jury 
to meet this Court Monday next, when 


order is array be 


the jury will be charged. 


MIDDLESEX CIRCUIT. 

PLEADING—NEW DEPARTURE 
NEW ASSIGNMENT. 
Leland v. Neilson. 

[Opinion filed February 7, 1880. | 
limitations, the 
plaintiffs replied that their suit was brought 
not only for the causes of action in the plea 
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mentioned but also for that the defendant, | 
being indebted, etc., did, within six years, 


sumpsit, and that the several supposed 
causes of action in the said declaration 
did did 


either of them acerne to the said piain 


ete., promise, etc., which promises, newly 


mentioned not nor any or 


Held, To be a de- 


parture and not a proper new assignment. 


in the plea mentioned. 


assigned, were different promises from that | 
| 
! 


| tif nt any fime within six years, ete. 


Replication stricken out. | The statute is, therefore, fully pleaded, 


Motion to strike out plaintiff's repli- | and only pleaded, to all the canses of 


‘ation to defendant's second plea, nn- action mentioned in the deelaration 


and no others. 


der §132 of the Practice Act. 

This was an action of assumpsit, in 
which the plaintiff declared on the 
Defendant 


the general issue and that the 


common courts. pleaded | 


"SER 


of action in the deelaration did not 





necrne at any time within six years,ete. | 
To this second plea the plaintiff made | 


WAS | 


' 


a nhew assignment that their suit 
bronght not only for the causes of ac- 
tion in the plea mentioned but also for 
that the defendant, being indebted, | 


It is copied from the 
precedents of such pleas and is correct. 

The plaintiff replies: ** In effeet your 
of 
action which arose more than six years 
ago, while I 
arisen within six years,” and ealls it a 


plea is evasive; you mean causes 


mean those that have 
new assigPment. 

The pleader has mistaken the office 
of a new assignment. It is to avoid 
the effect of an evasive plea, and <is- 


tinguish the true cause of action as be- 


ete., did, within six years, ete., promise, | ing different from that which is covered 
ete., which promises, newly assigned, | by the plea. The eanses of netion must 
were other and different promises from | be alleged to be other and different 


those in the plea mentioned, ete. 
Mr. S.C. Mount for plaintiff. | 
Mr, W. P. | 
Scupper, J.: 
clear departure in pleading, and ealen- | 
lated to 
pleadings in the cause. 


Voorhees for defendant. 

This replication is a! 
embarras- the subsequent. 
The plaintiff) 
declares in the usual form in assuimpsit 
Che defend- 


ant pleads in the usual form non as- 


on the eommon courts. 


MISCEL 


NOTES. 
An error occurred in Palys v. Jewett, Re 
ceiver, supra, p. 148. Pro interesse que shoud 


read pro (nteresse sno, 


In the course of the triad of Campbell v. 
Fort, April 28, the Vice-Chancellor said that if 
true, 


it should be proved to be as Wis repre- 


from those mentioned in the plea. 
Those mentioned in the plea and those 
charged in the declaration are the same 
The new assignment, as it is enlled. is 
if it at- 
tempts to set out other causes of vetion 


therefore unnecessary, and 
than those named in the declaration. it 
is a departure in pleading. 

The replication to the second ples 


will be strieken ont with costs. 


LANY. 


sented to him, that » witness subpoenaed in 
the cause had been told by his employer that 
he should lose lis situation if he attended the 
trial, the employer would be committed for 


contempt of court. 


Governor McClellan has appointed the Hon, 
Martin Cole, of Sussex County, judge of the 
Court of Errors and Appeals to fill the vacancy 
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occasioned by the death of Judge Lilly. ‘The 
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NOTES OF EXCHANGES. 


uppointment takes effect on the Ist of May, | 


and continues until the end of the next session 
of the Legislature unless a successor shall be 
soouer appointed and confirmed for the entire 


unexpired term of Judge Lilly, viz: to March | 


27th, 1885, 


An act of the last Legislature, Chapter 190, 
enumerating the persons authorized to take af- 
tidavits, omits commissioners of deeds. 
seems to repeal the supplement of March 
1875, (Rev. 741). 

Chapter 170 regulates foreclosure sales and 
directs that the land may be redeemed if suit 
is ever brought upon the bond. 

Chapter 171 is a contradictory and unintel- 
effect 
cording deeds within fifteen days. 

Chapter 178 is an act authorizing the re- 


ligible act in regard to the of not re- 


cording of *‘chattel mortgages hereafter filed.’ 


(Chapter 211 authorizes cities to compromise | 


taxes and assessments due before May 1. 187%. 

Chapter 204 provides for the formation of 
limited partnership associations, with ‘* lim- 
ited ” uppended to their names. 


OBITUARY. 


SAMUEL LILLY. 
Dr. 
Errors of this State, died at 


Lambertville, Hunterdon County, Saturday, 


April 2. from being thrown from his borse | 


while riding to attend «x patient four weeks | 


at 


received 


28, 1815, 
He 


bis early education in Lambertville, and was 


previously He was born Oct. 


Geneva, Ontario County, N. Y. 


yraduated at the Medical Department of the 
University of Pennsylvanian March 3, 1837. 
He was a member of the New Jersey Medical 
Society, of which he bas been President, and 
of the District Medical Society o 
County. He contributed many reports of in- 
teresting cases to the medical journais. 
was a member of Congress from 1S55 to L855, 
a judge of the Hunterdon County 


British 


He was also 
Courts, Consul-Genecral to Lidia, and 
Commissioner of the New Jerse y Lunatic Asy . 
He held many offices in the miltia, the 
lust of 
He was appointed judge of the Court of Er- 
of James L. 


Hud. 


of which was that Brigadier General, 


rors wud Appeals in the place 


Ouden, whose term expired March 26, 1873, 


wid was reappointed by Governor McClellan 


in 1879, 


This | 


| 
$1, | 


Samuel Lilly. Judge of the Court of | 
his residence at | 


' 
f Hunterdon | 


He 


The Criminal Law Magazine for March, 
contains a valuable article on the Removal of 
Criminal Causes to Federal Courts, by E. W. 
| M. Mackey, and a short article on Polling the 


| 
| 
| 
| 


i Jury from the Southern Law Journal and 
Reporter. Seven cases are reported, some o¢ 
them with notes, and there is the usual digest 
of recent criminal cases. 
The American Law Review for April 
‘contains an article on the Materials, of Juris- 
prudence, by James V. Campbell, of Detroit, 
}and a case upon the subject of Railway Negli- 


rence 


lg to Employees—Supreme 


Court of Missouri, Smith v. The St. 
Kansas City and Northern R’y Co.—with copi- 


| ous notes and very numerous citatious by Sey- 


and Injury 


Louis, 
| 
j 


mour D, Thompson. 


| 
| a 
| The Reporter, April 14. National Savings 
| Bank v. Creswell, U.S. Sup. Ct , March 1880, 
is a decision by Miller, J , upon the Satisfac- 
| tion of Liens on Real Estate in Inverse Order 
, out of Parcels Alienated. Lappleye v. Inter 
| national Bank, Sup. Ct. Illinois, holds that 
la fraudulent conveyance set aside by a court 
of equity is good against the grantor, and 
therefore against all subsequent payment cred- 
| itors, except the one who has applied to the 
i court of equity. This is obviously unsound. 
|The fraudulent deed is void against all judg- 
ment creditors aud the complainant oniy ob- 
tained his standing in equity because his lien 
had attached. See 
& W, 269: Sisson’s Ex’rs v. Blair, 3 Stew, 645, 


Imbray v. Magnay, 11 M. 


The Central Law Journal, for April 9%. 
|W. F. Wade on 
Fraudulent Mortgages of Merchandise. The 
beginning of this discussion was an article by 
Mr. Wade, An of 
‘Twyne’s case in 2 South Law Rev. 731. The 
case of Halsted v. State, 12 Vroom, is reported 


furnishes another article 


called American Phase 


with notes. 
Ibid, for April 16: 
Alteration of Position of Surety, 


An article on Principal 
and Surety 
from the Law Times. 

The Owner- 
Burial, from an ad- 
York Medical So 


of the New York 


The first part of an article on 
ship of a Corpse before 
dress read before the New 
ciety, by R. S. Guernsey, 
Bar. 


Ibid April 23 
| ticle. 


The conclusion of this ar- 
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The Albany Law Journal for April 10. ; Parker at Woodbridge in this State, and in the 
An article entitled ‘‘Lawful Act Maliciously | preface he alludes to the good reception of 
Performed on One’s Own Land,” has for its| other books of this title, which induced him 
text the case of Phelps v. Nowlen, 72 N.Y. to publish his, which undoubtedly shows this 
39, 5. ©. 2 and Am. Rep. 93, which, the writer | to be his first edition. I simply wish to say 
says, goes a step further than the decisions | that ‘* Conductor Generalis” and ‘* Parker's 
which repudiate the doctrine of Fletcher v. | Conductor Generalis” seem to have been con- 


Rylands, L. R. 1 Ex. 265: 8. ©. H. of L. 330. | 
The cases on this peculiar subject, which is not | 
easily found in the digests, are 
commented on. Among them are Marshall v. | 
Wellwood, 38 N. J. 9 Vr. 337. See 


this subject, 2 N J. Law Journal 322. 


note on 


collected and 


John F, Baker contributes a short article on 
Theophilus Parsons. 

Ibid, for April 17, contains an article on 
the Contract for Carriage, and Limitation of 
Time for Presenting Claim for Damage. 


The Southern Law Review for April and | 
May contains an unusually large number of | 
valuable articles : 

1. Recent English Codification, 
Wharton, LL. D. 

2. Negligence of Public Trustees, by 


by Francis 


Sey- 
mour D. Thompson. 

3. Notice to Directors 
Corporations, by U. M. Rose. 

4. Subjection of Private Rights to Police 
Power of State, by W. P. Wade. 

5. Injunctions Against Municipal Aid Sub- 


How far Binding on 


scriptions, by James L. High. 
6. 
a reply to an article on the same subject in| 


Fraudulent Mortgages of Merchandise, 
the last number, by James O. Pierce. 
Valuable features of this Magazine are the 
Digest of recent cases reported in American | 
Law Periodicals and the list of Valuable Arti- 
cles in the Law Periodicals, foreign as well as 


American. 


i than the Court 


CONDUCTOR GENERALIS. 


Morristown, N. J., April 12, 1880 
Epwarp Q. Krassry, Esq. 

My dear Sir.-—1 notice by the last issne of 
THE JOURNAL a 
garding ‘* Conductor Generalis. 


communication re- 


” Your first 


further 


correspondent spoke of ** Parker's Conductor 
Generalis ” of 1788.  Differeut authors at dit- 
ferent times have published a volume called 
** Conductor Generalis,”” one of which [ have 
in my library. I have also (as before stated) 
a volume of **Parker’s Generalis,” 1764,which | 
clearly shows by its preface to be of the first | 
edition, edited, printed and sold by James 


}in regard to bathing in the sea. 


Yours Respectfully, 
Epwarp A. Morr. 


fused, 


NEW BOOKS. 


Dicrst oF LAw Pusuicatrions, being a cata- 
logue of American and British Law Books 
classified according to their titles with an 
index of authors. Cincinnati: Robert Clark 
& Co. 1880. Paper 25 cents. 
**Knowing how to find things,” 


is a most 


‘useful element in legal knowledge ; and while 


is indispensable, of course, that a man 


it 
should have the mental power of classification 
and analysis, even this is of little use with- 


out a good index of the books where the sev- 


eral parts of the law are to be found. 

This pamphlet is a digest of subjects with 
references to all the easily attainable books re- 
lating to each, and also an index of authors 


‘eee “i ; 
| with lists of law periodicals and tables of the 
English and American reports, explanations of 


abreviations, ete. [tis a necessary adjunct of 
a good library and very useful to every one 


who has occasion to use many books. 


| Sea-Arr anp Swa-Baruine, by Johu H. Pack- 


ard, M. D Presley Blakis- 


ton. 
This is the eleventh of the series 


Philadelphia : 


of Amer- 


}ican Health Primers and treats of a subject, 
iwhich, although not strictly legal, is of great 
| interest to all well regulated lawyers, and in 
‘the month of July it is thought of even more 


This 


upon 


little 
thre 


itself. 


information 


of 


much 


Errors 
book offers 


hygiene of sea-air and sea-bathing, with sug- 


| vestious as to sea-side resorts and directions 


Que chapter 


‘treats of cautions against accidents and de 


scribes minutely three approved methods of 
An- 


other contains suggestions as to amusements 


resuscitating the apparently drowned, 
and others treat of various sanitary matters 
life. The 
readuble 


relating to cottages and cottage 


book is well written and is very 


| And, while much that is said is familiar to any 


Fone who kas spent his summers at the sea 


shore, there sare many suggestions that will 


prove valuable to him even now and many 
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more that he would be glad to have had long 


ago, 


Mtcroscopic EXAMINATION OF SAMPLES OF 


CoMMERCIAL ARSENIC and the 


suits to which it Leads, by Edward 8. Dana, | 
Ph. D. 
ISSO. 


This is an article which was prepared for | 


F. bD. Linn & Co. 


Jersey City : 
Paper, 56 cents. 


the Criminal Law Magazine, but was issued | 


It 


cusBES 4 question which arose in the recent 


by the publishers in pamphlet form 


trial of Mr. Hayden in Connecticut, for mur- | 


der, viz: whether it is possible to distinguish 
by means of the microscope between different 
samples of arsenic from different sources. The 
conclusion is that wide variations exist in the 
character of specimens of arsenic manufactur- 


ed in different places, and that these are read- | 
ily distinguishable by the microscope, so that | 


it is by this means, in almost every case, pos- 
sible to conclude by two test samples whether 
the 
under fa- 


they could or could not have come from 


kame source, and that this is true 


vorable circumstances even if one of the sam- 


ples has been subjected to the action of the | 


stomach. 


4 CoLLection oF LEGAL Maxims in Law and 
Equity with English Translations by S. 5S. 
Pelonbet. New York: George S. Diossy. 
LRASO), 

Phis is a convenient handbook containing in 


352 duodecimo pages, 2,613 legal maxims with 


translations into Euglish, besides an index of | 


It 


leatherette and forms a companion 


subjects and a list of autherities, 


in black 


volume to the Students’ Law Directory by the | 


The 
purpose of the book is not to explain the 
but 


same anthor, published in October last 


meaning or application of the maximus, 


merely to furnish a convenient collection of 
all the principal maxims with approved trans- 
lations and references to the authorities from 
which they are taken. The maxims are 
ranged alphabetically, according to the begin- 
ning of the first word, and a full index of sub- 


jects cuables one to find any axiom that may 
be applicable to a case in hand As far as we 


the text of the axioms 


the 


is correctly 
We 


con- 


ean jndye, 

translations 
that 

We 


in them which should be felt 


vive and are wood. 


however, Wwe are not 


not t 


nist confess 


it) AXES have hat im- 


ol tfide ie 


minded 


HOISSE:NIYS 
plicit 
orthodox 


divnified hy 


and 
thi 


all 
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yy 


lawyers, 


the 


rigglit 


onl thee Ving ot cure 


Practical RKe- | 


dis- 


is bound | 


ur- | 
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|}name of maxims are nothing but the oditer 
dicta of ancient judges who were fond of sen- 
| tentious phrases and sometimes sacrificed ac- 
| curacy of definition to terseness of expres- 
sion ; and some of the maxims oftenest quoted 
-and regarded as the very props and founda- 
,tions of the law, like sie wtere tuo, for in- 
stance, have in reality no definite meaning at 


all. 
ble as expressing the principles and tenden- 


Others, on the contrary, are very valua- 


cies of the early common law, and no doubt 
most of them are to the law what proverbs are 
| to morality , but it must be remembered that 
'they are proverbs, and must be interpreted 
as pithy sayings and not as definitions. 
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